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1 UNITED STATES DI STRICT COURT
5 SQUTHERN DI STRICT CF NEW YORK < 1 MR. KLAUS: And then | will confer with my colleagues
2 on the former point and we can report back to you, probably
3 AR STA RECORDS, LLC. et al.,
o 3 Monday.
4 Plaintiffs, 4 THE COURT: Good. Ideally, if you could put together
s v 06 Gv. 5936 (KMY | 5 that list if someone perhaps who isn't herein court could put
6 LIMEWRE LLC et al., 6 together that list, show it to defense counsel today, that is,
7 Def endant s. 7 thelist of everything today that iswhat plaintiffs did to try
8 X 8 to monitor infringement. | know there was the Nielsen-type
9 Mag 6, 2011 | 9 sUrvey.
10 Before: 9:35am o MR. KLAUS: Thereisthe NPD study which will the
11 HON. KIMBA M WOOD, 11 subject of testimony -- it was the subject of Mr. Bainwol's
12 District Judge 12 testimony. It will be the subject of Dr. Waterman's testimony
13 APPEARANCES 13 next week. And, just so your Honor knoyvs, anythlpg that we
14 found arecord of one of these 412 effective works in the data
14 NUN(EEi t 395555 &f S%SS{“'ai htLin fs 15 that Dr. Waterman relied on, the NPD data, we have, in
15 By %EW E%SRANTZ 16 accordance with your Honor's order interpreting Section 412,
16 JEAN FER AR SER 17 excluded those from our list and excluded those numbers from
17 HALLYN CHEN o e 18 Dr. Waterman's total count of the minimum number of
18 WLLKIE FARR & GALLAGHER LLP 19 infringements that he found.
19 Attorneys for Defendants 20 THE COURT: I'm sureif | were to go back and look at
20 BY: %%ESHNUNDF@AO 21 what you sent me on this | would understand what you just said.
21 TN L ER L vOu N 22 | don't understand it yet. If you could put it al in aletter
22 TODD GOSENZA 23 that you then show defense counsel? Thiswould help me.
%2 24 L et me mention one other point. If counsel, any
25 25 counsel, can provide me with any more decisions where a Court
1556aril Page 730 | 1556aril Page 732
1 (Trial resumed; jury not present) 1 has shifted the burden to a defendant in the context of Section
2 THE COURT: Good morning, please haveaseat. 1 know | 2 412, it would be helpful for you to giveit to me. | suspect
3 itisearly but it seemslikethereis enough counsel herefor | 3 you tried to give me everything. My law clerks have
4 meto mention this. 4 independently searched and have found nothing but | would like
5 We don't yet have dl the jurors. 5 to seethat.
6 | have been considering the Section 412 issueand| | 6 And then, last, | would like to mention that | would
7 realized as evidence was coming in yesterday that | don't think | 7 like to make the decision on burden shifting as soon as
8 | haveafull ligt, that isafactual list, of what plaintiffs | 8 possible so that both sides have a chance to deal with it.
9 did to monitor any infringement by Lime Wire. I'm getting bits | 9 Actualy, last point. | had had in mind trying to
10 and pieces but | would like to have afull list of everything |10 decideit Monday morning, so if | don't get your information
11 you did and then to have you, | mean plaintiffs, oncethat list |11 until Monday morning that would slow me down a bit.
12 has been put together, | would like to have you show itto |12 MR. KLAUS: We will speed it up, your Honor.
13 defense counsel and then have defense counsel tell me what more |13 THE COURT: Okay.
14 plaintiffs could have done. 14 And then the last point: | recognize what a close
15 | also don't know, and | apologize, thismight bein |15 questionthe 412 pointis. | understand the reasons behind
16 the record somewhere, but | don't know precisely what |16 placing burden on plaintiffs, generally, because what you are
17 defendants purportedly did to mask or avoid revelation of |17 getting is statutory damages which is something specid in the
18 information about infringement. | may not have put thisvery |18 law and | understand that what we are talking about is
19 artfully but I know you have al thought about thisand | think |19 plaintiffs not having registered as early as they could have.
20 you know what I'm talking about. 20 On the other hand, | don't know how the law will look at a
21 MR. KLAUS: I think we do know what you aretalking |21 defendant's deliberate attempt to make infringing -- the
22 about, your Honor, and | think that certainly with Professor |22 information about infringement unavailable.
23 Horowitz today there are some things that we can do onthe |23 Given that it is such a close question, if | decide
24 latter point about defendants. 24 that the burden should be shifted in this case to defendants, |

N
ol

THE COURT: Okay.

N
a1

would like to have the issue -- | don't know a better word
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1 than -- segregated in some way to save the parties money if,on | 1 MR. POMERANTZ: Not yet, your Honor.
2 appeal, the Second Circuit reverses me. It would be useful for | 2 THE COURT: I wonder if you can work on that over the
3 thejury to have answered a specid interrogatory about the 412 | 3 weekend so that you have ajoint proposal, if possible. Thank
4 music because then if I'm the first, they can just cut out that | 4 you. Bearing in mind that Courts of Appeal favor them so that
5 part of any verdict. 5 they can sever issues.
6 | don't know. | haven't had a chanceto think through | 6 (Continued on next page)
7 what that would mean in terms of whether the trial shouldbe | 7
8 bifurcated or anything along those lines. | wanted to raiseit | 8
9 so that counsel could think about it and give me your thoughts. 9
10 MR. POMERANTZ: vour Honor, we will do that and will | 10
11 report back either over the weekend or Monday onthat |11
12 particular issue. 12
13 On arelated issue, | think that | discussed with |13
14 Mr. Baio thismorning, | think regardless of which way your |14
15 Honor rules on the 412 issue that we are discussing now we |15
16 need, before closing, to come up with adefinitivelist of the |16
17 recordings that are at issue. 17
18 THE COURT: Yes. 18
19 MR. POMERANTZ: Andif we need to segregate them into | 19
20 certain categories, we can do that, too. What | don't think we |20
21 need to doisto burden the trial and witnesses with going |21
22 through lists and lists of recordings because | think your |22
23 Honor'srulingsto date, and this one more ruling on 412, | |23
24 think will allow usto work together to come up witha |24
25 definitive list of which recordingsfit into each category and |25
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1 not have to put that record on through witnesses. | think | 1 (Jury present)
2 Mr. Baio agrees. 2 THE COURT: Please, have a seat.
3 MR. BAIQ: | think so, your Honor. 3 Good morning, ladies and gentlemen. Thank you very
4 THE COURT: Okay. Very good. That'sagoodsign. | 4 much for being on time today.
5 MR. POMERANTZ: Then oneother issue not related to | 5 | remind Professor Horowitz that he is under oath.
6 412 whilewe don't have the jury here. 6 Y ou may.
7 THE COURT: We have them. 7 ELLISHOROWITZ, resumed.
8 MR. POMERANTZ: It will take 30 seconds. 8 DIRECT EXAMINATION (Continued)
9 THE COURT: Can the witness come in? 9 BY MR. POMERANTZ:
10 MR. POMERANTZ: we havetwo witnessesthismorming. |10 Q. Good morning, Professor Horowitz.
11 Wewill break for lunch. Thereisanissueregardingthe |11 A. Good morning.
12 contract of EMI and Apple that has a confidentiality provision |12 Q. Professor Horowitz, | would liketo follow up on a couple
13 init. | need totalk to Mr. Baio over the break. 13 of issuesthat came up yesterday during the testimony, one of
14 THE COURT: Okay. 14 which wasyou recall that when Mr. Baio was examining
15 MR. POMERANTZ: wewill probably resolveit duringthe |15 Mr. Bainwol there was some discussion about the fact that there
16 lunch break. If not, we will come back and discussit earlier |16 were still Lime Wire clients in operation today.
17 with your Honor. 17 Do you recall that discussion?
18 THE COURT: I'm disappointed that something likethat |18 A. Yes. | think | do.
19 wasn't flagged earlier because it may slow thetrial down, but |19 Q. You understand that Lime Wire is under a Court-ordered
20 | will ask you to work on it during the break. 20 injunction not to distribute new versions of aclient's
21 Let'sbring thejury in and deal with other mattersat |21  software?
22 the breaks. 22 A. That is my understanding.
23 With respect to special verdicts, generally, haveyou |23 Q. And when do you understand that Lime Wire stopped
24 given me specia interrogatories that you propose to havethe |24  distributing new versions of the client?
25 jury answer? 25 A. | think it was October of 2010.
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Q. Arethere Lime Wire clients today that are in operation and
that are being used to download copyrighted digital music
files?

A. Yes. Lime Wire has stopped distributing but there are
certainly many people who have older versions of Lime Wire that
could not be turned off. And | guessin addition you can get
old copies of Lime Wire, there are various sites that offer
older versions. So, I'm sure that there are older versions of
Lime Wire that are till running.

Q. Professor Horowitz, yesterday we looked at a document where
Lime Wire had estimated that its unique daily user count was
about 4 million users. Do you remember that document?

13 A. | think it said 4 million on aday.

14 Q. And there was also testimony and discussion about

15 LimeWire'stota user base being something on the order of 40

16 millionto 50 million users. Do you recall that discussion?

17 A. Yes, | recdll it.

18 Q. How isit possible that Lime Wire would have 4 million

19 uniquedaily usersand a user base of 40 million to 50 million

20 user?

21 A. Clearly not all 40 or 50 million users are going to start

22 up the program on the same day searching for content, so

23 perhapsroughly 4 million on agiven day were actually

24 searching for content, downloading it, and then they probably

25 stopped the program at that point. So, it makes sense.

©O© 0N O A~ WDNPRP
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Q. And, Professor Horowitz, when you demonstrated the
downloading of the four songs including, for example, Flo
Rida--

A. FloRidas"Low."

Q. When you demonstrated the download and there were downloads
from multiple hosts, multiple different users, how did the
process of viral distribution play into that process of
swarming or downloading from multiple users?

A. Waéll, in terms of swarming, swarming was the idea that the
program could simultaneously download portions of the file from
many people who had copies. | hope -- you may not remember,
but at one point Flo Rida was being downloaded from eight
different computers so they would get a piece from here and a
piece from here and piece from here and put it all together.
Basically it just speedsit up so that the download goes alot
faster.

Q. And, one of the things that you said yesterday, Professor
Horowitz, was that Lime Wire made copies of files that were
downloaded, musical files that were downloaded, immediately
available for copying by other users and did it by default.
Can you explain what you mean by default?

A. Well, when you download the program and go to install it on
your machine, I'm sure many of you have probably had the
experience, you go through a series of steps where you're
setting certain parameters of the program and it is not

© 00N O WNP
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1 Q. If I could ask Mr. Nickelsto please bring up your slides

2 wherewe left off and if you could advance one more,

3 Mr. Nickels?

4 Professor Horowitz, when we broke yesterday afternoon

5 wewere talking about the subject of viral distribution of

6 digital music filesthrough Lime Wire. How did this process of

7 vird distribution affect the way that the Lime Wire system

8 worked?

9 A. Wéll, clearly if there were many copies of the content out
there, which | tried to illustrate here, then any time you did
a search you would get lots of results. When | ran the video
you noticed how the resultsfilled in very quickly and we got
severa hundred for each of the four songs that | was searching
for.

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

So, clearly, the viral distribution isacritical
element to make the program work well.

Q. Can you explain how viral distribution makes so many of
those search results available?

A. Weéll, clearly people are going -- coming on the network and
going off the network dynamically so we don't really have a
good understanding of who is actually running the program at
any giventime, so it is essential that we have many copies
distributed around so that when someone does a search they very
quickly find the content no matter who is actually running the

program.
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uncommon to just accept exactly the way the program initially
has the settings and that's what | meant by default. The
default for downloaded files was to make them shareable.

Q. Andin your experience in software design and development,
are you familiar with the term called a design choice?

A. Sure.

Q. And what is adesign choice?

A. Wdll, it isnot even atechnical term, it isadesign
choice. Some decision was made, and | guessin this case you
are talking about the fact that Lime Wire decided that as soon
asafileisdownloaded it immediately can be uploaded to

someone else who might be looking for the content. It wasjust
away of promoting the viral distribution.

Q. Professor Horowitz, yesterday you talked about several
features and capabilities related to the user interface of the
Lime Wire software that related to your conclusion about the
software being optimized for copying digital music files. Were
there other features or capabilities of Lime Wire that informed
your opinion about Lime Wire being optimized for copying those
files?

A. There aretwo that | wanted to point out which | will
illustrate here with my next dide. | will blow thisup a

little bit.

Q. What isthisthat you are showing the jury?

A. Thisparticular itemis called what's new. Let me seeif |

© 00N O WNP
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1 can movethisarrow here. I'm not having awholelot of

2 luck -- oh, here we go.

3 Y ou see the word "new" there, so there isa button

4 that one could click and what it did was very interesting, it

5 went out and asked awhole bunch of Lime Wire -- people running

6 Lime Wirewhat was new. What were they sharing -- what had

7 they just added to their sharefile. And thisisvery typical

8 of what came back. It just listed maybe about 20 entries, and

9 | guessthething to noticeis of courseit isdominated by MP3
files so digital musicfiles, at least in this one case, was
the thing that people were adding to share. And so, we have
songs by Timbaland starting at the top, and The Fray and
Beyoncé and Korn, even the Ramones which | think was an older
group, Justin Timberlake, etc. All of thetimes| have run
this query | have gotten similar results. People were
basically adding digital music files to the network.

Q. You said that there were two features, what was the second
feature of it?

A. The second feature was a thing called browse host and I'm
going to illustrate this -- it is going to take three slides to
illustrate it.

In my first slide | have done a search for Alicia
Keys. | don't know if you can make it out but here, down at
the bottom | have actually downloaded one of the AliciaKeys
songs. You can see the progress bar over here at a hundred

10
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what they've downloaded, you can go ahead and copy the whole
Set.

Q. Professor Horowitz, we have looked at the number of
featuresin the capability in the user interface. Canyou
please summarize which of the features we have looked at you
think showsthat a Lime Wire client software was optimized for
copying digital music files?

A. Okay. So, | guessjust by way of review there were the
audio searching files where we could type the track name and
the artist's name and the genre and search for them. There
were the results that came back which we can kind of see on
this screen over here --

Q. Actually, Professor, if | can actually ask Mr. Nickelsto
bring up slide no. 8 which was the results page that we looked
at yesterday?

A. Okay. Well, actually we had aresults page before, but
anyway, in either case you can see that the program is very
nicely organized. My audio search across genres and across
artists and across album, and then there was the existence of
the MP3 player which was down here on the lower right, and of

course the ability to create playlists.

So, | guesslooking at it from the user interface
angle, oh yeah, one more was the bit rate, this bit rate column
here which is of course specific to music. There you go, bit
rate.

©O© 0N O A~ WDNPRP
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1 percent. And thereisthisbutton right over here, it says
2 "browse host" and thisisreally just an unusual feature and
3 hereiswhat happens when | click on the button. | get a
4 second search and you can see that here is the second tab of
5 this second search right over there. Let me seeif | can blow

6 it upforyou, you can see alittle better. So, what it did

7 wasit selected one of the users who had offered me the Alicia

8 Kaeysfileandit is now showing me everything that that person

9 hasto copy. And thisperson has 3,162 files, at least as|
scanned it, they're all digital music files, that | can go and
copy. So, itisaway of looking at a user's entire
collection, if you will, in one step. And if you like what you
see, then you can go to this next screen where you see | have
actually highlighted in again one or two clicks, alarge number
of thesefiles. And when | click on the download button, the
program will then go and download al of those files.

Q. How does this browse host capability that you have just
explained, how does that relate to your conclusion about the
Lime Wire software being optimized to copy digital music files,
Professor Horowitz?

A. Well, | couldn't think of areally good example for why |
would want to browse host if | was looking for a document or
looking for a program, why else | might want to ook at the
person's share folder. But, clearly, itisanidea way for
looking at someone's entire music collection and if you like
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So what isit, the audio searching, the audio result
field, the MP3 player, the playlist, al of these things
basically are saying digital music is the thing that I'm going
to download with this program.

Q. Didwhat is new and browse host features also --

A. They would also support the idea of downloading digital
music.

Q. All of these elements of the user interface and the
capabilities that you have described, Professor Horowitz, were
those all design choices?

A. Yes. They wereall design choices made by the Lime Wire
programmers.

Q. And what does the fact that they made those choices, what
does that tell you about the goals for the way the system would
be used?

A. Just that they were expecting that people were going to use
the tool for downloading digital music files.

Q. If, Mr. Nickels, you could return to slide 16.

Professor Horowitz, | would like to turn from the
discussion of the user interface to the underlying technol ogy
behind the Lime Wire software, | think we described yesterday
asthe part that the user doesn't see. Can you pleasetell the
jury how it was that the searching and downloading functions
that you demonstrated worked, as atechnical matter?

A. Okay. Well, | guessthat will require another dide here.
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So, | havetried toillustrate it by showing you a
bunch of computers, each with their Lime Wire program members,
that's the Lime Wire logo there. The way the process might
start, and thisis somewhat simplified admittedly, but computer
A there in the lower left would start a search for Flo Rida.
Now, you saw me do it so they would enter it into the boxes and
click on the search box. Whaoops. | went blank.

And then when | clicked on search computer A here,
Lime Wire would send out a message to its neighbors and say,
hey, you guys got Flo Rida? And those guys would send it out.
Do you guys have Flo Rida? Do you guys have Flo Rida? And it
will eventually make its way to one or more computers like
computer B here and computer B would then respond and say, yes,
I've got it.

So, al of these commands that are going on here are
built into the network, the so-called Gnutella network that
Lime Wireisrunning on.

Q. Youjust mentioned the Gnutella network. Can you explain
what the Gnutella network is?

A. The Gnutella network is basically a protocol which is
nothing more than alanguage that the computers speak. The
language includes things like do you have a file with these
names. FloRida? Yes, | do. Can| haveacopy? Yesyou can.
Hereitis. Basicaly.

Q. And where you left off in the slide was that computer B

1556aril
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simultaneously doing search which led to what is called
congestion in the network which | think | have a dlide here.

So, itiskind of like traffic congestion in New Y ork
during rush hours. You have lots of carsall trying to go to
various places and so there was definitely a potential
bottleneck here for the Lime Wire or the Gnutella users and
they had to come up with some solutions for reducing the
congestion.

Q. Andinyour analysis of the matters in this case, Professor
Horowitz, what, if anything, did you find that Lime Wire did to
try to reduce congestion on the network?

A. They came up with several suggested improvements which |
guess | would like to explain to you but briefly, if | may.
Let'sseeif | can goto one.

So, one of the suggestions that was made by Lime Wire,
and thisis avery technical thing, but they suggested that
certain computers should play a special role and these
computers would be called ultrapeers. Y ou can see |l have
labeled them A and B. And so, when someone starts their
Lime Wire program they would be attached to the special
computers like peer 1 here attached to ultrapeer A. And <o, at
that point peer 1 would send akind of encoded list to the
ultrapeer of what it iswilling to share and when peer 1 then
does a search, that search would be sent to the ultrapeer which
it might send to other ultra peersthat it is connected to and

1556aril
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responded: | havethefile. What happens next in the process?

A. Wédll, of course you will recall that's when the search
results flowed in so it will be more than just one computer, it
would be alot of them, and then computer A, of course, will
select one, maybe it will select the one at computer B, it will
say: Can you please send me the MP3 file? And computer B will

hopefully respond and deliver the file to computer A.
And so, in asomewhat simplified form that iswhat is
going on.

Q. Now, you said that this was asmaller or simplified version
of what was happening on the network. How many people, how
many computers are actually sending messages back and forth at

any given time across this network?

A. Wéll, of courseit is dynamic but you will recall we had
700 resultsjust on Flo Rida, so that was 700 computers in that
small spacethat all had copies of Flo Rida but there were
probably many, many more but the computer -- there is no reason
to return even 700 but thereis likely many more copies than

700. It stopped at that point.

Q. How many messages are being passed back and forth among all
of the computers that are on the network at any given time?

A. Waéll, that was one of theissues, | think, for this
particular network, iswith al of these computers sending out
messages obvioudly not only was computer A looking for Flo Rida

but all these other computers might have well been

1556aril
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itisaway of shielding peers 1 through 6 from having to
process alot of the traffic.

So, this was a scheme, what is called atwo-level
hierarchy for reducing congestion and having the more powerful
computers play the major role of processing the query.

And so, just to carry it out, you see peer 5is sort
of sharing the file with peer 1 but it was really ultrapeer A
and B that was doing all of the work.

Q. How would acomputer on the network be selected to play
this special role of an ultrapeer?

A. Therewas aset of criteriathat it had to satisfy,
generally had to be amore powerful machine and had to be on
the network for a somewhat longer period of time which sort of
guaranteed that if it was on for along time it would continue
to stay on.

Q. Did the person who was running a computer that was selected
to be an ultrapeer and to play this specia role, were they
given notice that their computer was going to become an

ultrapeer on this network?

A. No. They would not have known unless they dug around the
program they could have figured it out but it wasn't -- there
was no message delivered to them that they were going to play
therole.

Q. Now, you said that this was something that Lime Wire had
suggested, this ultrapeer peer hierarchy. How did Lime Wire
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suggest or propose this process?

A. Wdll, since Gnutellais an open standard --

Q. What do you mean by open standard?

A. Let mejust bring thisup here. | don't think I'm working.
Phil, can you? Thanks very much.

An open standard is generally controlled by a
committee of interested people. In this case it was athing
called the Gnutella Developers Forum. So, it was a group of
people who had expressed an interest in the way changes are
made -- and this is quite common in the computer field in
genera -- somebody would make a suggestion, they would write
it up and it would be circulated and criticized and critiqued
and if it seemed like a good idea, eventually the group would
adopt it.

And so, here | am showing you the original suggestion
for ultrapeers which | guess you see clearly was made by two
Lime Wire employees at the time back in December of 2001, and
in their abstract | think they make it very clear that their
proposal has the effect of making the Gnutella network scale by
which they mean more people will be able to use the network and
get their results efficiently.

So, it was asufficiently good ideathat it did get
adopted.

MR. KLAUS: Your Honor, | have abinder of exhibits,
one of which is Plaintiff's Exhibit 612. Defense counsel has

©O© 0N O A~ WDNPRP
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BY MR. KLAUS:

Q. Professor Horowitz, this carryover paragraph between the
first and second pages of Exhibit 612, Mr. Singlaand Mr. Rohrs
are saying that they want to mention that the concept of
ultrapeersis not new. Was this concept new or novel to the
two engineers who proposed it for Gnutella?

A. Well, no, of course not. They're very nice, they're citing
the fact that the idea had been previously used. Most notably
if you look alittle farther down they said it has -- also it
has been applied to recent peer-to-peer applications using
FastTrack, which of course refersto Kazaa which you
probably -- you may recall hearing in yesterday's testimony.

Q. And can you please just describe what Kazaais and what the
relationship isto FastTrack?

A. So, FastTrack is aprotocol just the way Gnutellaisa
protocol and Kazaais a program for downloading files just the
way Lime Wireis and the ultrapeer or the idea was incorporated
earlier in the FastTrack protocol and the two authors from
Lime Wire are saying they recognize that and they would like to
do the same thing for Gnutella.

Q. And, are you familiar from your prior work and experience
with peer-to-peer systems with Kazaa and the FastTrack network?

A. Yes. | have had an opportunity to look at Kazaa and run it
and study its source code.

Q. And, isit your understanding that K azaa and the FastTrack
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no objection to the exhibits. May | pass them to the members
of the jury and to the Court?

THE COURT: Yes. Arethey designated as agroup as
Exhibit 6127?

MR. KLAUS: The documents in the binder are not
designated as 612. The document that is currently on the
screen is612. | will go through at the end and move the
admission of all the documents that are in the binder.

THE COURT: That'sfine. So, at this point you would
like to have the jury open to 612?

MR. KLAUS: 612, yes.

THE COURT: Plaintiff's Exhibit 612 is received
without objection.

(Plaintiff's Exhibit 612 received in evidence)

A JUROR: Do we open it?

THE COURT: Should they open it now?

MR. KLAUS: They can, yes. The members of the jury
can open it to Exhibit 612 which is this ultrapeers document
that Professor Horowitz just described.

And Mr. Nickels, if you could bring up full text of
Exhibit 612? And | will ask Mr. Nickelsif you can highlight
the top part that you have and bring that out. And
Mr. Nickels, if you can highlight the last line of the first
page and the carryover paragraph on the second page which is
what 1'm going to be asking Professor Horowitz about?
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network, those were parties to the, what has been referred to
here as the Grokster case?

A. They were one of the companies sued under Grokster.

Q. And, the K azaa software and the FastTrack network, what
were those primarily used for uploading and for downloading and
copying?

A. Yes, digital musicfiles. | think that wasthe same. That
was found by the Court.

Q. Mr. Nickels, if you can take down those two portions and
leave the document up? | would like to ask you if you would,
if you could, about two thirds of the way or three quarters of
the way down the page there is areference in this document to
QRP routing being recommended for several reasons. | would
liketo ask Mr. Nickels, if hewould, to highlight -- not that
one, thefirst line above Mr. Nickels, right there.

Mr. Singlaand Mr. Rohrs of Lime Wire are saying that
they recommend QRP routing for several reasons. Do you see
that?

A. Yes.

Q. What isthe reference to QRP routing?

A. It standsfor query routing protocol.

Q. What does that mean? What does that translate to?

A. It was the mechanism by which the peer told the ultrapeer
what filesit had to share.

Q. And, did that mechanism involve sending the names of
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1 individual files that they had to share? 1 Gnutella, something on the order of 80 to 85 percent of the
2 A. No. They had amechanism where instead of sendinganame | 2 programs running on Gnutella were Lime Wire programs, therefore
3 you sent an encoded number which was designed to represent the | 3  any general speed-up would necessarily help Lime Wire the most.
4 name. 4 Q. Werethere any other similar technological improvements
5 Q. And did this encoded number, did that haveatermin | 5 that you saw that Lime Wire had proposed to the Gnutella
6 computer software terminology? 6 protocol that had the effect of speeding up searches and
7 A. It wascaled ahash vaue. 7 processing of the results?
8 Q. And do you see that they say one of the recommended reasons | 8 A. Sure. Therewas one more which | would like to mention.
9 down at the bottom of that list is privacy? They say | 9 Maybe Phil, do you want to move it to the next one and

10 ultrapeers do not actually know what files are shared by leaf |10 one more? Thank you.

11 nodes, only those files hashes. 11 Q. For the members of the jury, the document that Professor

12 Do you see that? 12 Horowitz has brought up on the screen is Plaintiff's Exhibit

13 A. Yes. 13 7301 which isin the binder.

14 Q. What are they referring to there, Professor Horowitz? |14 What is this document that you are showing now?

15 A. Well, itisnot clear. | am not sure entirely what itis |15 A. Okay, it iscalled the dynamic query protocol. | seethese

[N
(]
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they'rereferring to. They're simply stating the fact that the
ultrapeers don't know what the files are, they don't know the
file name, they just know the numeric value.

Q. So doesthat mean, for example, if someone had these, the
song by thetitle of "Low" by the artist Flo Rida, that the
ultrapeer that was getting that information wouldn't have the
name of the artist or the name of the song on itsfiles?

A. That's correct. It would not.

Q. | think you mentioned that -- you can take that down,
Mr. Nickels, and return to where you were in the slide

protocols are flying around. The message about what it doesis
very clear. If wetakealook just at the underlying section
here, which | will sort of point to and let me just sort of
read it off, thisis what they're trying to achieve.
The author, who by the way is Adam Fisk, aLime Wire
employee as you see down here, the author is saying the
traditional Gnutella broadcast search model is the way
transmissions would have been handled -- handled all searches
identically. A search for MP3 digital music file is broadcast
to as many nodes as a search for Gettysburg address. And he
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presentation.

| think you mentioned, Professor Horowitz, that this
proposal for ultrapeers was presented at something called the
Gnutella Developers Forum?

A. Yes.

Q. What was the Gnutella Devel opers Forum?

A. It wasagroup of people who subscribed basically to a
mailing list and participated in an ongoing discussion how to
improve and enhance the protocol.

Q. And was this protocol or thisimprovement for ultrapeers,
and peers, thistwo-level hierarchy, was that implemented in

doesn't like thisidea. He sayswe can do better. So, he
says, as aresult searches for MP3 return far more results than
they need wasting bandwidth for both query and query hit
traffic.

Q. Canyou explain, first of all, Professor Horowitz, what
that means. Searches for MP3 return far more results than they
need?

A. Well, | think you saw, | got 700-plus results for Flo Rida.
| only needed one.

A JUROR: Right.
A. Onegood one. What good would 700 do? So, they -- he was
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12 the Gnutella protocol ? 12 observing that there was no need to spend alot of effort
13 A. Yes, itwas. Therewasanew versionreleaseanditwas |13 looking for content when there was alot of content
14 adopted. 14 available-- alot of theidentical content available which,
15 Q. And, did Lime Wire's client software start using the ultra |15 naturally, heis citing as MP3 files or digital music files.
16 peer-to-peer hierarchy? 16 Q. And heiscomparing that to the bandwidth that is needed to
17 A. Yes, itdid. 17 do asearch for the Gettysburg address?

18 Q. Were there other client applications that were distributed |18 A. Yes.

19 for use using the Gnutella protocol besides Lime Wire? |19 Q. What do you understand that reference to be?

20 A. Every client program that used Gnutellawould have profited |20 A. Well, naturally one would have to look far and wide to find
21 from thisimprovement. 21 something somebody who might have a copy of the Gettysburg

N
N

Q. And, in what way would Lime Wire profit from the fact that |22  address on their computer. There are obviously going to be far
an improvement to the Gnutella protocol was being used by the |23  fewer of those.
client software made by its competitors? 24 Q. Did the Gnutella Developers Forum adopt this dynamic query
A. Well, you know, since Lime Wire was the dominant programon | 25 pI’O'[OCO| ?
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A. Yes, they did.

Q. And, did Lime Wire utilize the dynamic query protocol in
its software?

A. Yes, they did.

Q. And, had Lime Wire implemented the dynamic query protocol
by the time of the search that you did yesterday for "Low" by
Flo Rida?

A. Onh, sure. Thedate onthisis, you know, many years before
that.

Q. And, how did the dynamic query protocol change that
Lime Wire recommended and that was adopted affect the number of
results that you got back when you did that search for "Low" by

13 FoRida?

14 A. It certainly didn't limit the number of results, | still

15 got plenty. But, | think the main point was that it allowed

16 more and more people to get on the network and use it

17 effectively. So, both of the last two innovations that |

18 showed you were basically ways to make Gnutella more effective

19 sothat Lime Wire and other programs could more efficiently

20 download musicfiles.

21 Q. Did Lime Wire do anything else technologically that made it

22 easier or more efficient for people to copy digital music

23 files?

24 A. Therewas one other thing that | would point to, and here

25 inthisdiagram you will notice that two of the computers are
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program should avoid talking to.

Q. And, how did this process of implementing technical
features to combat spoofs, how did that relate to your
conclusion about the Lime Wire software being optimized for
copying digital music files?

A. It wasjust another innovation which allowed people to
download files and not have spoof filesasaresult. | mean,
it just was another mechanism for improving the quality of what
they were getting.

Q. Professor Horowitz, | would like to turn to your second
main conclusion that you said you were here to testify to which
was that you do not find that Lime Wire took any meaningful
measures to reduce the amount of copyright infringement that
was taking place through its system. Can you pleasetell the
jury what the bases were for your conclusion in that regard?

A. So, | think there were a couple of things that one could --
| forgot about thisone. Sorry.

Here was the first thing that Lime Wire did to combat
copyright infringement. When returning to their website and
you were trying to download the program, right before
downloading you would get this screen and it would give you two
options, onewas: | will not use Lime Wire for copyright
infringement, and the other option was: | might use Lime Wire
for copyright infringement.

Q. Professor Horowitz, if | can just interrupt you for one

©O© 0N O A~ WDNPRP
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blank and | have done that to sort of indicate that these blank
computers here are sending out what is called spoof files. So,
it was known that there were certain computers out there that
would send out afile that might say Flo Rida, "Low," but when
you played it it might be an advertisement or it might just be
white noise. And, clearly, thiswould be annoying if you were
using Lime Wire and thought you had downloaded Flo Rida and you
went to play it and you got this thing.

So, Lime Wire did incorporate two mechanismsin their
program to help it avoid these spoof files.

Q. What were those mechanisms?

A. Onewasathing called hostiles.text, alist of computer
addresses which were known to put out spoof files, and
Lime Wire looked for thisfilein agiven location. So, if the
user -- the Lime Wire user was clever enough to find thisfile
and put it in the right folder, Lime Wire would read the file
and avoid speaking to these computers that | have shown with
blank screens.

Q. And, what was the other mechanism besides incorporating
this hostiles.text file?

A. Lime Wire had another mechanism for communicating with
running copies, athing they called SMPP for Signed Message
Parameter Passing. It was basically away for Lime Wireto
communicate with running copies and as part of that message
there was a list of computer addresses that the Lime Wire
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moment? Just to be clear, when would a Lime Wire user be

presented with the choice that you have described on the screen

between | will not use Lime Wire for copyright infringement and
I might use Lime Wire for copyright infringement?

A. So, it was before they obtained the program. They were at
the website and attempting to download it.

Q. And the program being the Lime Wire client software?

A. TheLime Wire program, yes.

Q. And, what would happen when presented with this screen if a
user clicked on the button that said | will not use Lime Wire
for copyright infringement?

A. If they clicked | will not use Lime Wire for copyright

13 infringement then the program was downloaded.

14 Q. And, what would happen if the user clicked the button "I

15 might use Lime Wire for copyright infringement?"

16 A. They were directed to this screen which said: Lime Wire

17 does not distribute Lime Wire basic to people who intend to use

18 it for purposes of copyright infringement. Thank you for your

19 interest, but we cannot complete the download.

20 Q. Now, at that point if someone who was trying to download

21 theLime Wire client software received this message, what could

22 they doif they wanted to try again?

23 A. Wwell they could, knowing how a browser works, click this

24 back arrow button and be sent right back to that page.

25 Q. And, if someone had clicked the back arrow button and the
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second time around clicked the button that said | will not use
Lime Wire for copyright infringement, what would happen?

A. Then the program would be downloaded successfully.

Q. Were there other features of the Lime Wire client software
that related to your conclusion that you believe Lime Wire did
not take meaningful measures to reduce copyright infringement?

A. They actually implemented a scheme for content filtering as

you can see here, but failed to turn it on.

1556aril
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version 4.13.11 on July 11, 2007, and thereis abulleted list
of items here which represent exactly what made up that new
release. So, you can see there are some fixes and there are
some changes here to browse host down at the bottom and bit
torrent.

Q. And, Professor Horowitz, this features history document
that appears on the screen, thisis Exhibit 282 in the binder
of exhibits that you have before you. Would you please

©O© 0N O A~ WDNPRP

1
2
3
4
5
6
7
8
9

describe what this document is?

A. Wédll, this document is the complete feature history as
provided by Lime Wirelisting al of the changes that they've
made over the years to the program.

Q. And, where would one find this features history document?

A. It was on their website.

Q. Have you reviewed the features history document which is
Exhibit 2827

A. I'msorry?

Q. Haveyou reviewed the features history document that is
Exhibit 2827

A. Yes. Yes, | havereviewed it.

Q. And, inthe course of that review -- first of all, do you
have a dlide that illustrates the number of changes and
improvements that Lime Wire made to the program over the course
of this?

A. | madealittletime line just to kind of give you sort of

Q. What do you mean by they implemented a scheme or system for
content filtering?

A. They purported to have implemented a scheme whereby a hash
value for adigital music file would be stored at Lime Wire and
as someone was trying to download the file, a particular music
file, the hash would be computed and sent to Lime Wire to see

if it wasin their database of copyrighted music.

Q. Now, for that process to work, for that process to work for
any particular Lime Wire user, what would they have had to do
to their software?

A. They would have had to have found this option here and
clicked on this check box here to enable. You seeit says
enable content filters. Well, initially or the default setting
isto be off, they would have to click that and then come down

here, | guess, and click on the apply button.

Q. Andif the user, him or hersdlf, did not click on that
enable content filters button, then what would happen?

[N
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A. Then content filtering would not be applied. an overlook of what was going on.
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Q. Wasthe decision to leave this content filtering system
off, was that a design choice?

A. Yes

Q. Was-- whose design choice was it?

A. The Lime Wire people.

Q. Were there other features of the Lime Wire client software
that informed your conclusion that Lime Wire had not taken
meaningful steps to reduce copyright infringement through its
software?

A. Okay, so there was one last item here. This particular

message popped up the first time you went to download a song.
So, you remember | went to Flo Ridaand | clicked on
it and clicked on download and they would bring up this message
that says. Lime Wireisunableto find alicense for this
file. Download it anyway? And of course if you wanted Flo
Ridathen all you had to do was click the yes button, and if
you wanted to get rid of that pesky message all you had to do
was check the "always use this answer" over here and you would
never see that again.
Q. Professor Horowitz, did Lime Wire make changesto its
software program over the course of its existence?

A. They made quite afew changes and were very nice to post

all of the changes on their website. So, here you are looking
at just one particular change release. They're releasing

1
2
3
4
5
6
7
8
9
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11
12
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14
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So, over the period 2001 to 2007 they literally made
167 new releases. Each one of these little lines going down
represents a new release and adate. | know you can't possibly
see any of that but you can kind of get the idea of how much
attention and care was paid to this program. There were
severa thousand changes across those seven years. Just for
your -- S0 you can seeit alittle more clearly | blew up 2006.

So, you can see in the upper left-hand corner here on
January 3rd of 2006 they released version 4.10.1 and then,
moving down abit on January 4th, no less than a day later they
introduced another release. So, they were very cavalier about
introducing new releases but you can see how many justin a
given year.

Q. And, again, you reviewed the features history document that

is Exhibit 282, isthat right?

A. Yes.

Q. And, in the course of that review did you see any changes
that Lime Wire made to the software appeared to have anything
to do with reducing copyright infringement on the network?

A. Out of the several thousand changes | could only find one
that had to do with copyright infringement which was the
announcement of the content filtering capability which was

initially turned off.

Q. Werethere -- were there -- strike that.
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1 If someone had selected the enable content filters | 1 Q. Do you remember the names of any of those vendors that this

2 button and didn't turn on the content filtering on, inyour | 2 technology.

3 opinion, Professor Horowitz, would the content filteringthat | 3 A. Theleading vendor in the space was a company called

4 Lime Wire was utilizing have been an effectiveway of reducing | 4 Audible Magic.

5 copyright infringement? 5 Q. Inyour review of the materials related to this case,

6 A. | think it has been shown that doing content filtering by | 6 Professor Horowitz, did you see any evidence that LimeWire ever

7 hashing isavery ineffective way of filtering because for any 7 implemented the filtering solution provided by Audible Magic?

8 given song file this may be literally hundreds or thousandsof | 8 A. No.

9 different hash values. So, simply having oneortwo hash | 9 Q. Professor Horowitz, | just want to return, if | may --
10 vauesfor the song would make no effect in reducing the |10 MR. KLAUS: If Mr. Nichols could bring up slide 26,
11 copyrighted content that's out there. 11 please.

12 Q. And, are you aware of any examples, just from theway |12 The next one.
13 Lime Wiretried to implement this content hash filtering, that |13 This screen right here. If you could view the blowout

14
15
16
17
18
19
20
21
22
23
24
25

related to your conclusions about its effectiveness?

A. I think even Lime Wire reported in their attempt to do it
they ran an experiment looking for the hashes for 30 files and
found 40,000 different hashes for those 30 files, more or less
reinforcing my claim that hashing is ineffectual.

Q. Were there effective means that a company like Lime Wire
could have used to filter out copyrighted music from the
system?

A. There were other techniques that various commercial vendors
could supply which basically relied on the quality of the song.
So, looking at or working with the song they produced digital
fingerprints. Itiscalled acoustic filtering. There was

l_\
S

again, Mr. Nichols.

THE COURT: Whilethat's being done, may | ask the
witness one question.

MR. KLAUS: Of course.

THE COURT: You havejust said that LimeWire could
have filtered out copyrighted material by relying on acoustic
filtering, and you mentioned the quality of the song. Can you
explain that?

THE WITNESS. Yes. Thedigital music files can be
represented in many different formats, MP3 being just one. So
any scheme that relies upon recognizing the content using the
encoding isbound to fail. But if you instead look at the
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1 severa vendorswho provided the software. Lime Wire could
2 have made an arrangement to use any one of those vendors and
3 would have had a very effective copyright filter.

4 (Continued on next page)
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1 musical properties, the various sound qualities and compute a

2 fingerprint based on that, you can get a highly reliable set of

3 fingerprints and recognize the song under a variety of

4 circumstances.

5 THE COURT: Thank you.

6 BY MR.KLAUS:

7 Q. Professor Horowitz, if LimeWire had a user base of 40 to 50

8 million userswho had active, installed versions of the

9 LimeWire client software, how many of them would have had to
have checked the button that | will not use LimeWire for
copyright infringement?

A. Weéll, if they had all gotten it here, | guess they would
have all had to press the button.

10
11
12
13

14 MR. KLAUS: Your Honor, at thistime | would like to
15 move several exhibitsinto evidence.

16 THE COURT: Go right ahead.

17 MR. KLAUS: Plaintiff's Exhibit 282.
18 MR. BAIO: No objection, your Honor.
19 MR. KLAUS: Plaintiff's Exhibit 401.
20 MR. BAIO: No objection, your Honor.
21 MR. KLAUS: Plaintiff's Exhibit 425.
22 MR. BAIO: No objection.

23 MR. KLAUS: Plaintiff's Exhibit 431.
24 MR. BAIO: No objection.

25 MR. KLAUS: Plaintiff's Exhibit 612.
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1 MR. BAIO: No objection. 1 (Jury present)
2 MR. KLAUS: Plaintiff's Exhibit 7301. 2 CROSSEXAMINATION
3 MR. BAIO: No objection, your Honor. 3 BY MR.BAIO:
4 MR. KLAUS: Your Honor, those are all the questions| | 4 THE COURT: We are ready to resume.
5 havefor professor Horowitz. 5 MR. BAIO: Thank you, your Honor.
6 THE COURT: All right. The Court receivesplaintiffs | 6 Q. Good morning, Professor Horowitz.
7 Exhibits 282, 401, 425, 431, 612 and 7301 with no objection. | 7 A. Good morning.
8 (Plaintiffs Exhibits 282, 401, 425, 431, 612 and 7301 8 Q. My nameisJoe Baio. | represent the defendant here. You
9 received in evidence) 9  had mentioned at the beginning of your testimony that you had
10 MR. KLAUS: Thank you, your Honor. 10 worked on some 60 to 70 software programs, and you actually
11 MR. BAIO: Your Honor, isthisagood timefor our |11  sold three, isthat correct?
12 morning break? 12 A. Yes. That's correct.
13 THE COURT: That would befine. Let'stakea |13 Q. In ballpark figures, what did you get for the three that
14 15-minute break. 14 you sold?
15 (Continued on next page) 15 A. | think around amillion dollars.
16 16 Q. What exactly is a software program?
17 17 A. Itisacollection of computer instructionsthat are
18 18 designed to accomplish a certain task.
19 19 Q. Some are very simple and some are very complicated, is that
20 20 fair?
21 21 A. Yes, sure.
22 22 Q. Theonesthat you sold for amillion dollars, where would
23 23 you put them in that spectrum, simple to complicated?
24 24 A. Sort of medium. They were business applications.
25 25 Q. Did you work with other people on preparing them and
156nari6 E. Horowitz - direct Page 770 | 156nari6 E. Horowitz - cross Page 772
1 (Jury not present) 1 working on them?
2 THE COURT: Professor, you may step down, if youlike. | 2 A. It was ateam effort.
3 THE WITNESS: Thank you. 3 Q. How big was the team?
4 THE COURT: Do counsel wish to raise anything before | 4 A. Theteam varied in size from about three to six people.
5 the break. 5 Q. | see. Did you ever work on software programs with larger
6 MR. BAIO: No, your Honor. 6 teams?
7 MR. KLAUS: No, your Honor. Thank you. 7 A. Usualy asaconsultant.
8 (Recess) 8 Q. How hig was the biggest team that you worked on?
9 (Continued on next page) 9 A. | think the biggest team was several hundred.

10 10 Q. Several hundred to prepare a software program?
11 11 A. Yes. We have abig defense sector in Los Angeles. They
12 12 built very large software systems.

13 13 Q. Ittook alot of timeand alot of money and alot of
14 14 peopleto build that | assume.

15 15 A. Sure. Infact, that's what software engineering is all
16 16 about, studying that process.

17 17 Q. It could be millions tens of millions, billions of
18 18 instructions that are embedded in the program that help it do
19 19 what it does, isthat fair?

20 20 A. Weéll, not billions, but there certainly could be millions.
21 21 Q. Now, you referred to networks, and | would like you to look
22 22 at, | think you have your report in front of you, paragraph 29.
23 23 Andinthat -- I'm sorry. You don't haveit in front
24 24 of you?

25 25 A. Give meaminute.
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1 Q. Sure. 1 theexact derivation.
2 A. OK. 29. 2 Q. That wasinvented by who?
3 Q. Inthat paragraph you stated, "Well-known examples of P2P | 3 A. There were two guys who worked for acompany called WinAmp,
4 networks are Napster, Gnutella, FastTrack and BitTorrent. Each | 4 | forget their names, but it was not invented by LimeWire.
5 of these defines a different way of communicating, and | 5 Q. When did they invent this? Do you know?
6 computers must have installed the software for these protocols | 6 A. | think it was right around 1999, 2000; right around the
7 to participate in the P2P network that they define." 7 Napster era. They were looking for an alternative to Napster
8 Do you see that language? 8 wastheir motivation.
9 A. Yes, | do. 9 Q. How much money did people have to pay to use the Gnutella
10 Q. Arethere other examples of P2P networksthat you canthink |10  network?
11 of asyou sit here today based on the study you havedone? |11 A. Itisan open protocol. It'sfree. The protocol isjust a

=
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A. You are asking are there any others?

13 Q. Yes.

14 A. Well, eDonkey had a separate network. That was one. These
15 areclearly theleading ones. | guess another one would have
16 been Network News, the Network News Transfer Protocol, NNTP. |
17 would classify that as peer-to-peer.

18 Q. Arethere any other that exist today that you can think of?
19 A. None offhand, but I am sure there probably are some more.
20 Q. Peer-to-peer networks, what does that mean when you say a
21 network? | don't know if you were here for my opening. Was
22 the highway close?

23 A. Wdll, not terribly close. But the Internet iskind of the
24 highway, right. The Internet is the interconnection of
25 computers around the globe. The networks we are talking about

=
N

specification. Itisapiece of paper.
Q. And it allows you then to go on the Gnutella network,
14 correct, and to use what is available on the Gnutella network?
15 Isthat correct?
16 A. If you write a program that conforms to the specification,
17 then you can participate.
18 Q. | see. You aso mentioned here BitTorrent as a network.
19 Do you seethat?
20 A. Yes.
21 Q. What isBitTorrent?
22 A. Thiswould be another peer-to-peer protocol, another way of
23 sharing files.
24 Q. And that's separate and apart from Gnutella?
25 A. Yes. Itisatotally separate protocol.

[EEY
w
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are really computers communicating using a certain language, a
protocol.

Q. The people who are using those networks, they have adopted
that protocol or they have accepted it, isthat correct?

A. Probably indirectly. | doubt if many people running
LimeWire knew they were running Gnutella protocol, so they
adopted it indirectly.

Q. And they were running over that particular protocol,
correct?

A. Yes, they were.

Q. And that protocol was part of the Internet, that is, they
were going through the Internet, but a particular path?

A. Wadll, | wouldn't say a particular path, but they were using
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14 theInternet capabilities to implement the protocol.
15 Q. | see. Other than P2P networks, there are ways that people
16 can share music and acquire music without payment, isn't that
17 correct?

18 A. There are other ways, yes.

19 Q. And the P2P network isjust one of the ways, is that
20 correct?

21 A. Yes.

22 Q And the Gnutella network, do you know how that name came

23 about? | think it's something you eat?
24 A. Yes. | forget the history of it. It was something to do
25 with peanut butter or some sort of butter name, but | forget

156nari6 E. Horowitz - cross Page 776

Q. Since you have been following this industry, have you
noticed whether consumers seem to prefer the BitTorrent as
opposed to the Gnutella network?

A. | would say the BitTorrent isideal for copying movies.
Gnutella seems to be well suited for copying digital music
files.

Q. IsBitTorrent also well suited for copying digital music
files?

A. It's probably overpowered for digital music files. Digital
music files are much smaller. BitTorrent actually handles very
largefilesalot better. Movies are clearly alot larger than

©O© 0N O A~ WDN P
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12 songs.

13 Q. Sure. The Gnutella network, isit shut down?
14 A. No, it'srunning.

15 Q. Peopleareusingit?

16 A. Yes, absolutely.

17 Q. And the BitTorrent network, is that open for business?
18 A. Open for business, yes.

19 Q. OntheBitTorrent network, do people who useit and
20 exchange things on it have to pay anything?

N
[

A. No. Generally they don't.

Q. You also made reference to zeros and ones. Do you remember
23 that?

24 A. | think you mentioned them first.

25 Q. Yes, but you mentioned it second and you are more

N
N
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1 important. Explain how thisworkswith zerosand ones? | 1 of being copied either on another CD or on another computer

2 A. Wdll, computers at the lowest level of their electronic | 2 again and again and again and again, correct?
3 components basically can represent on or off, zeroorone. So | 3 A. It had the ability to be copied. That's true.
4 everything gets encoded in terms of zerosand ones. | 4 Q. And multiple times, right? Thereis no higher limit?
5 Now, so you can takethe letter A andyoucan | 5 A. Yes. Therewas no limit, no technological limit.
6 represent it by asequence of zerosand ones. And, similarly, | 6 Q. It'snot like arecord that might get scratched if you did
7 you can represent al the letters of the alphabet and thenyou | 7 it over and over again. It's pretty much -- | don't know
8 getall the special characters and pretty soonyou kindof | 8 whether eternal isthe right word, but it's very durable?
9 hbuild up the ability to represent symbolic thingsliketext | 9 A. It'sdurable, though not eternal. CDs do get marked up and
10 usingjust the zeros and ones. 10 scratched, asdo DVDs.
11 Q. And you can use zeros and onesto reflect music, correct? |11 Q. Understood. But if you take a CD and you download it onto

12
13
14
15
16
17
18
19
20
21

A. Yes, youcan. You can sort of sample the music at various
states and record, basically trandate it into a number and
have the software recognize the number as a certain volume, for
example.

Q. Thesamething is true for movies, right, when you transmit
them over one of these networks? In fact, it'sjust alot more
zeros and onesin a particular order, isthat correct?

A. Yes. I'msorry.

Q. | don't know what that was.

A. | didn't know what it was either.

22 Q. Let'shear back on the movies. There's zeros and ones,

23 it'sjust that there are probably alot more, correct?

24 A. Right. | was agreeing with you.

25 Q. Those zeros and ones actually reflect the image and the

[EnY
N

your computer and you have the zeroes and ones then, you can
send those zeros and ones, that is, the music, pretty much by
e-mail or alot of other ways, correct?

A. You could certainly send it by e-mail and you could
transfer it. Each act would take a certain amount of time to
doit.

Q. And what about MP3s? What are MP3s again?

A. They are a specific encoding of adigital music file which
became very popular precisely because it maintains sound
quality and had arelatively small size for thefile. So a
typical song, | don't know if you looked at my slides, would
typically be around three megabytes or four megabytes, four
million bits -- or bytes. Sorry, bytes, not bits.

Q. And who makes the MP3s, that is, who does the conversion
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sound and everything, and the color? Somehow all of that is
reduced to zeros and ones?

A. There are various encodings, there's separate encodings for
the sound, separate encodings for the movies. Then there'sa
separate encoding to combine the two things together, so
there'slots of layersthat get built up, but fortunately
computers are very fast so it can kind of unpack everything and
play it back to us.

Q. And computers are getting faster and faster, aren't they?

A. Yes, they are.

Q. And the networks are getting more capable to handle the
heavy traffic that you were identifying as we go through time?

13 A. They have been, yes.

14 Q. OK. SoaDVD, isthat something, if it has amovie, does
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15 it have zeroes and ones al in it in some order, and the DVD
16 reader is ableto convert those zeroes and ones to an image?
17 A. That's correct.

18 Q. The same thing with aCD?

19 A. The samething with aCD, they havefiles, digital files
20 that get converted.

21 Q. When the record companies released their CDs, they didn't
22 putin any protection on those CDs for the most part, isn't
23 that correct?

24 A. That's correct.
25 Q. So that once they put out a CD, that CD had the capability

156nari6 E. Horowitz - cross Page 780

from whatever it wasin to whatever it becomes?

A. Wedll, first of all, MP3 islike Gnutella, a standard,
something written out on paper, and people have built software
that would do the conversion.

Q. Andthat isnot LimeWire?

A. No. That'snot LimeWire.

Q. That's till existing and people have accessto MP3s, is
that correct?

A. That'scorrect. It would be a CD ripping program, for
example.

Q. Haveyou used CD ripping programs?

A. Oh, sure.

Q. | think you also worked on the Grokster case to some
extent, correct?

A. Yes, | did.

Q. Didyou work on the Grokster case in 2002 at the trial
level when Grokster won and its software was validated?

A. No. | did not work at thetrial level.

Q. And you were working for the record companies, correct?

A. Correct.

Q. Did you work on the Grokster case when it went to the Ninth
Circuit in 2004 and the Ninth Circuit affirmed the decision
below, validating the company and the software?

A. No. | wasn't associated with Grokster at any one of those
points.
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1 Q. How about when it went to the Supreme Court? 1 objection to, and that is Plaintiff's Exhibit 431 in your

2 A. Not, also not the case. 2 binders.

3 Q. When were you involved in the Grokster case? 3 Q. Thisappearsto be an e-mail from Mr. Gorton, Mark Gorton,

4 A. Justinthefirst, | guessthe federal court in Los 4 to someone, Eric Berger, at Time Warner, and it's dated

5 Angeles. | believe | wasinvolved at that point. 5 September 23, 2005.

6 Q. Backin 2002? 6 If you look at the second full paragraph, it states,

7 A. Back in 2002. 7 inthethird sentence, you can read the lead-in aswell, "The

8 Q. I think your list had something for spring of 2007 inyour | 8 RIAA wantsto try to upgrade LimeWire's current users from the

9 binder? 9 current file-sharing service to a paid subscription service."
10 A. For Grokster? 10 Do you see that?

11 Q. Yes. Was anything going on then? 11 A. Yes, | seeit.

12 A. 2007 would have been after the Supreme Court decision for |12 Q. Did you play any role in evaluating whether the LimeWire
13 sure. 13 current user base could in fact be moved into apaid
14 Q. Right. 14  subscription service?

15 A. Soit might be an error on my résumé. | don't know. |15 A. No.

16 Q. Soyouworked onit at thetrial level? 16 Q. Do you know if that was done with any of the other
17 A. Early on. 17 companies like iMesh or some of the others that were sued, that
18 Q. Early on. 18 s, they attempted to take their user base and convert it into
19 Have you created any of the software programsthat the |19  a subscription service?

20 record industry usesto makeits music and videos availablefor |20 A. Yes. | have no knowledge of that.

21 free? 21 Q. Youwill seeinthelast sentencein that first full
22 A. No. 22 paragraph Mr. Gorton says, "1 would love a bidding war, but |
23 Q. Arethere other people who do that? 23 amwilling to sell at avery low price in order to get the
24 A. Yes, | presume so. 24 |etter fromthe RIAA."

25 Q. When you were testifying, you referred to -- 25 Do you see that?
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1 A. Can| havethat question back again. | think | answeredit | 1 A. | seeit, yes.

2 toofast. Couldyou -- 2 Q. Thiswas marked during your deposition and isincluded in

3 Q. OK. | can't, but I think -- 3 your book. Did that play any rolein your evaluationsin this

4 A. What | meant to say was| did not create any softwarefor | 4 case?

5 therecord companies under any circumstances. 5 MR. KLAUS: Objection, your Honor. | don't believe it

6 Q. OK. 6 wasmarked at his deposition.

7 A. That wasal. 7 MR. BAIO: I'm sorry. | misspoke.

8 Q. When you were testifying you were referring to your movie. | 8 Q. Marked during your testimony here.

9 Do you remember that you used the phrase "the movie"? "Il | 9 A. Ah, | see. No, | don't think | have ever seen this
10 show you inthe movie"? 10 document actually. It played no role in my conclusions for
11 A. Oh, it'sascreen capture. 11 sure
12 Q. What does that mean? 12 Q. OK. Canwe put up the screen shot of the four songs that
13 In other words, what you had up there wasn't actually |13 you downloaded?

14 live. It was something that you had done earlier, and you were |14 A. Sure. Oh --

15 just walking usthrough it and you called that your movie. |15 Q. | think James hasit.

16 A. Well, what | did was| started the recorder, the screen |16 A. Yes.

17 recorder, and then | went ahead and did the search for thefour |17 Q. These are the four songs that you used as examples for the
18 songs and then downloaded the four songs. Sohad | run-- |18  jury, correct?

19 vyou'reright. | refer toit asamovie. I'mnot surehow else |19 A. Yes.

20 torefertoit. If | wastorunit straight through, youwould |20 Q. And are you aware that three of those four songs are not on
21 seeitwould runin about two and ahalf minutes, and that's |21  thelist that the jury will evaluate in determining what

22 exactly what happened when | was sitting at the desk doing the

23 illustration.
24 MR. BAIO: canwe put up on the screen a document that
25 the plaintiffsjust offered into evidence and | have no

22
23
24
25

damages arein this case?

A. | believe | was -- | was made aware of it recently, but
when | actually did the experiment or whatever you would call
it, made up theillustration, | just thought | would go to
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Billboard and take the top four.

Q. I see. Now you understand that, for example, the second
song Timbaland feat. One Republic, "Apologize," that is not on
thelist that is to be considered by the jury in identifying a
value for independent works, correct?

A. | understand that three out of the four were not on the
list. I think | was using these just as an illustration for

how the LimeWire software worked.

Q. Soyou didn't know that AliciaKeys"No One" and Fergie
"Clumsy" also are not on the list?

A. Right. | wasn't choosing it for that reason. | had to
come up with a couple of songsto illustrate how LimeWire

13 worked and just picked the top four from Billboard.

14 Q. You understand that this case, at least in terms of the

15 damage award, is about something in the neighborhood of 10,000

16 works?

17 A. Yes, | understand that.

18 Q. And not more than that or not alot more than that,

19 correct?

20 A. Yes.

21 MR. BAIO: | have no further questions.

22 REDIRECT EXAMINATION

23 BY MR.KLAUS:

24 Q. | just have acouple.

25 Professor Horowitz, Mr. Baio asked you some questions
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stretch and talk while we call the next witness.

M R POM ERANTZ Y our Honor, Ms. Chen will be handling
the next witness and we will be switching seats here.

THE COURT: OK.

Has the witness been called in?

MS. CHEN: Yes, thewitnessis here. The plaintiffs
would like to call at their next witness, Jill Randell.

JILL RANDELL,
called as awitness by the Plaintiffs,
having been duly sworn, testified as follows:
DIRECT EXAMINATION
BY MS. CHEN:
Q. Good morning, Ms. Randell. Thank you for being here today.

MS. CHEN: Your Honor, | have a binder of exhibits
that | have shown to defendants' counsel. They have no
objections to the exhibits | believe.

MR. COSENZA: That's correct.

MS. CHEN: | will ask to move the exhibitsinto
evidence at the appropriate time, maybe pass them out to the
jury.

THE COURT: Yes, of course. | will remind the jurors
that you shouldn't turn to atab unless| tell you to.

MS. CHEN: Everybody has a copy.

BY MS. CHEN:
Q. Ms. Randéll, where do you currently work.

156nari6 E. Horowitz Page 786

about the BitTorrent protocol.

A. Yes.

Q. Did LimeWire implement functionality for BitTorrent
searching?

A. Yes. They have added it into their product.

Q. Thefact that they added that into their product, what
would that give their users the capability of using LimeWire to
do?

A. Weéll, it means that not only can you share files on
Gnutella, you can also share the files that are available on
BitTorrent.

Q. Mr. Baio also asked you some questions relating to the four
songs that you looked at.

Do you have any reason to believe, Professor Horowitz,
that if you ran similar searches on LimeWire for any of the
other of the, as he said, about 10,000 works that are at issue
in this case that the results would have been any different
than what you illustrated in the screen capture that you did?

A. | suspect the results would be the same.

MR. KLAUS: | have no further questions, your Honor.
MR. BAIO: | have nothing further, your Honor.
THE COURT: Thank you, Professor.

Y ou may step down.

(Witness excused)

THE COURT: Thejurors should fedl free to stand

Do you recall that?
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A. | currently work at Google.

MS. CHEN: Oh, and before we continue, | meant to
note, your Honor, | would like to note that Ms. Randell is here
with counsel for Google, who is present here in the courtroom.

THE COURT: Thank you. OK.

Could you pull the mike alittle closer to you. Not
too close. Thank you.
How long have you worked at Google?
Nine years.
So that means you joined Google in what year?
2002.
What isyour current position at Google?
| am an agency relations manager.
Can you explain to the jury what that involves.

. Itisessentialy asales position, so | work with some of
our large creative and media buying ad agencies and help them
understand Googl€e's advertising products available.
Q. What are those advertising products that you work with?

A. Mainly search and display advertising.

Q. Isthereacertain term for those products?

A. Google AdWordsis probably the most well known.

Q. Just for background purposes, what is Google?

A. Googleis asearch engine that helps people find the
information that they are looking for on the Internet.

Q. Canyou also explain to the jury what Google AdWordsis?
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1 A. Google AdWordsis Google's advertising product whichwill | 1 A. You will notice at the top of the page the first three
2 adlow businessesto place advertisements next to the Google | 2 text-based advertising results that indicate sponsored links at
3 search results. 3 thetop, those are advertisements from Google's AdWords
4 Q. What was your position at Google prior to beingonthe | 4 program.
5 Google agency team? 5 Also on the right-hand side you will see where, at the
6 A. | have held several roles. Prior tothe Googleagency | 6 top whereit says"sponsored links," these are also
7 team, | worked on Google's print advertising product asa | 7 advertisements coming from the Google AdWords product.
8 dtrategic partner manager. Beforethat | was an account | 8 In the middle, these are the, what we refer to as the
9  manager working on Google AdWords accounts, and beforethatan | 9 Organic search results.
10 AdWords coordinator. 10 Q. What happens when a user clicks on one of these ads?
11 Q. When did you become an account manager with the AdWords |11 A. They are brought to the web page that the advertiser

team?

13 A. | think it was around 2003.

14 Q. What were your responsibilities as an AdWords account
15 manager?

16 A. | helped manage some of our larger advertising clients with
17 their AdWords accounts.

18 Q. What were your day-to-day responsibilities?

19 A. Day-to-day responsibilities include client phone calls,
20 optimizing their advertising account, troubleshooting issues,
21 working on internal projects.

22 Q. Haveyou held any other positions at Google?

23 A. Yes. The strategic partner manager position on the print
24 advertising product, working with some of our larger newspaper
25 companies, and then my current position.

=
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indicated they wished to bring the user to.

Q. Soif welook at the sponsored links that show up directly
under the search bar, it looks like the third ad is for used
cars at cars.com. Do you see that?

A. Yes, | do.

Q. Soif they clicked on that ad, what would happen?

A. They would be directed to the web page somewhere within the
domain of cars.com. Soit could be cars.com, it could be a
page deeper within the website. For example, if they sell both
new and used cars, most likely they would want to be brought to
the used car web page within cars.com.

Q. Isit the same for the sponsored links that appear in the
right-hand column?

A. That's correct.

156nari6 Randell - direct Page 790

Q. Have you been at Google continuously since you started?

A. Yes, | have

Q. Isitfair to say you have had a number of years of
experience working with Google AdwWords?

A. Yes, that'sfair.

Q. Could you please explain to the jury generally how Google
AdWords works from a user's point of view.

A. From auser's point of view, you go to the google.com
search engine and enter in asearch term. So it could be, for
example, "used cars."

In addition to the search results that are free that
you would see, you would also see on the right-hand side, or on
the top-of-the-page advertisements that are as aresult of the
keyword or search term entered into the search engine.

MS. CHEN: Y our Honor, when | met with Ms. Randell
yesterday, she indicated she would like to show the jury a
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17 Google search, and defense counsel has no objection to this.
18 Would it be possible to pull up google.com and enter
19 inthat particular search?

20 THE COURT: If you can do it, it's fine with me.
21 MS. CHEN: OK, your Honor. Mr. Nichols, could you
22 pull up google.com, please. | believe the search that

23
24
25

Ms. Randell indicated was for used cars, if we could enter in
used cars.
Q. Ms. Randell could you explain to the jury what we see here.

156nari6 Randell - direct Page 792

Q. Soif somebody clicked on that first ad that appearsin the
right-hand column, where would they be brought to?
A. They would be brought to hondaofnanuet.com.
Q. Doesthe particular ad, does whether a particular ad show
up, does that depend on what search term the user typesin?
A. That's correct.
Q. So, if you entered a search for adifferent term,
presumably different ads would show up?
A. Correct.
MS. CHEN: Can we test that out here.
Maybe, Mr. Nichals, if you could enter in a search
term "running shoes."
13 BY MS. CHEN:
14 Q. Soif you could explain to the jury what we see here?
15 A. Youwill notice on the right-hand side you will see the
16 sponsored links indicating various advertisers running on the
17 search term "running shoes."
18 Q. Again, with these, if you click on the ad, where would you
19 be brought?
20 A. Youwould be brought to the landing page that the
21 advertiser indicated when setting up the advertisement.
22 So, taking zappos.com, for example, zappos.com would
23 most likely redirect the user to a running shoes page within
24 zappos.com.
25 Q. Who writesthe ad that appears in these search results?
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1 A. It could bethe advertiser. If the advertiser usesanad | 1 A. No.

2 agency, it could be someone at the advertising agency, or it's | 2 Q. Would it count as aclick after they clicked on the ad and

3 possibleit could be someone at google.com, I'msorry, at | 3 were brought to zappos?

4 Google. 4 A. Yes

5 Q. Under what circumstances would it be someone at Google? | 5 Q. We saw up there that the ads appeared in different order,

6 A. Typicaly we have ateam that works with our very large | 6 some were higher up and so were lower down.

7 advertising partners. So alot of timeswetry and helpwhat | 7 How isthat important?

8 wecall optimize the account and make surethat adsare | 8 A. So, the position of the ads on a page is determined by an

9 effective, and we run tests with the advertiser to makesure | 9 auction. So, in general, the two factors that influence the
10 that their ad campaign is giving them the resultsthat they |10 position are how much an advertiser iswilling to bid, which is
11 desire 11 what we refer to as a maximum cost per click, and another
12 Q. Who selects the keywords that pull up certain ads? |12 factor in the position is what we refer to as quality score,
13 A. Also could be the advertiser, the business owner. It could |13 whichistypically the ad's performance, or their click-through
14 bethead agency, if they'reusing one, or it could alsobe |14 rate, how many timesthe ad is actually clicked on. Soitisa
15 someone at Google. 15 combination of those two factors.

16
17
18
19
20
21
22
23

Q. Under what circumstances would it be someone at Google?

A. Again, if they have a Google team that they are working
with, it could also be part of the optimization process. It
could also be, sometimes at the beginning of an account when an
account is opened, sometimes Google will help build up the
keyword list at that point.

Q. When you say they have the Google team they're working
with, you're referring to the advertiser?

[EnY
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Q. Isit better to be higher upin the list?

A. Ingenerd, yes.

Q. Why isthat?

A. It tendsto generate more traffic because it catches a
user's attention first. If it isat the top of the page you
tend to see that versus something that is at the bottom of the

page.

Q. Why would someone want to advertise using Google AdWords?
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Q. How does Google determine what amount of money an
advertiser pays to advertise on Google?

A. So, the budget is determined by the advertiser. If you are
referring to the billing process, Google bills the advertiser
every 30 days or whenever they hit their credit threshold,
which istypically $500. So their credit card would be charged
whenever it hits $500 or 30 days, whichever comes first.

Q. How isaparticular amount determined? Isit per number of
times an ad shows up? Isit --

A. So, an advertiser is not, an advertiser does not accrue any
charges unless the user clicks on their ad. It'swhat we refer
to asacost per click advertising model.

22 If an ad is never clicked on, the advertiser is not

23 charged.

24 Q. Soif auser entered in a search term "running shoes" and

25 pulled up an ad for zappos, would that count as a click?

[
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24 A. Yes, correct. 24 A. Themain benefit isto drive traffic to your website and be
25 MS. CHEN: Mr. Nichols, you can bring that down now. |25  Seen on relevant search queries on google.com.
156nari6 Randell - direct Page 794 | 156nari6 Randell - direct Page 796
1 Thank you. 1 Q. And so arethere particular features of AdWords that help
2 Q. Who pays for these ads that appear? 2 someone advertise their product or their service?
3 A. It would be the business owner of the account. 3 A. Arethere particular features?
4 Q. And how would the business owner set up an AdWordsaccount | 4 Q. If you could describe particular sort of qualities of
5 with Google? 5 AdWordsthat help a business to advertise their product or
6 A. If they set it up themselves, they would normally enterin | 6 Service?
7 their credit card information. 7 A. | mean, it'srelatively quick and easy to set up a
8 Q. They do that through the Internet? 8 campaign. Anybody candoit. Our advertisers have seen
9 A. Correct, yes. 9 phenomenal resultsin driving traffic to their website,

A
o

ultimately resulting in business and sales leads, whatever the
desired goal is. It's been a highly effective form of
advertising for businesses that signed up for the program.

Q. Did LimeWire or LimeGroup have an AdWords account with
Google?

A. | believethey did.

Q. 1 ' would like you to take alook at the document in your
binder behind the first tab, which is plaintiff's Exhibit 0471.

MS. CHEN: Thejury may turntoit. Mr. Nichals, if

you could pull it up on the screen.

Q. Thisisthefirst page of this multipage document. Do you
recognize this document?

A. Yes

Q. Canyou explainto thejury what it is.

A. Sothisisthefirst page that pulls up in Google's

internal system when we want to look at an advertiser's AdWords
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1 account. 1 Q. Turnto the last page, page 4 and the heading that we see
2 Q. Atthetop of the page, next to where it says Google | 2 partway down on the page says campaign: Campaign no. 1 which
3 AdWords, we see something that says "marketing@Ilimewire.com." 3 Mr. Nickels has highlighted. Isthisalist of campaign -- I'm
4 MS. CHEN: Mr. Nichals, if you could highlight that. | 4  sorry, alist of ad groups for campaign no. 1?
5 Q. What isthat? 5 A. That's correct.
6 A. That'swhat we refer to asthe log-in e-mail, sowhenever | 6 Q. What isan ad group?
7 an advertiser wants to log into their AdWords account, thisis | 7 A. Anad group iswhat we refer to as a structure within a
8 the e-mail addressthey would use to do so. 8 campaign that allows you to group together or pair up key words
9 Q. Whoisthe customer who opened this account? 9 or search terms to the actual text advertisement that would be
10 A. What isindicated on the page would be Greg Bildson. Of |10 displayed on Google.com.
11 LimeGroup, but it's possible that other people may haveaso |11 Q. Why would a different ad campaign include different ad
12 had accessto thisaccount. | would have no way of knowing |12 groups?
13 that. 13 A. Itisaway to structure your advertisements so that
14 Q. Doesthe customer choose the e-mail addressused asthe |14 they're grouped together with relevant ad texts. So, you
15 log-in? 15 wouldn't want -- if you are selling different products you
16 A. Yes. 16  wouldn't want the same ad to show for all the different search
17 Q. When did LimeGroup open this account? 17 termsbecauseitisnot relevant. So, itisaway to pair

18 A. Onthe pageit says"Advertiser since November 19, 2002." |18 together relevant search terms with relevant ad text.
19 Q. How much money did this advertiser spend ontheaccount |19 Q. Isthere an example that you might be able to give to

20 between 2002 and 20057? 20 illustrate that to the jury?
21 A. So, according to the information on this page, thetotal |21 A. Going back to the red shoe example, you could have
22  expenseis $85,497.30. 22 variations of red shoes, say red shoes, red heels, fancy red

23 Q. Let'sturnto page 3 of this document. Now, the heading |23 shoes, alot of different variations related to red shoes, and
24  that appears about athird of the way down on the page, it |24 then pairing that up with the ad text: Buy red shoes, or: Red

25 says, "All Campaigns.” 25 shoesonsale. And, again, you want to follow that same
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1 Do you see that? 1 concept for blue shoes or if you are selling kitchen appliances
2 A. Yes. 2 you would want to break it out by different productsis
3 Q. Mr. Nichols has highlighted it on the screen. Canyou | 3 probably the best example | can give.
4 please explain what a campaign is. 4 Q. Let'stake alook at one of these ad groups. Let'sturnto
5 A. So, acampaign isastructure within an AdWordsaccount | 5 page 37 of this document. Isthisasummary of one of the ad
6 that allows an advertiser to group together various keywordsto | 6 groups?
7 relevant ad text. It also allowsthemto apply abudgetper | 7 A. Yes, itis.
8 each campaign. So, for example, if youweresellingred shoes | 8 Q. Now, if welook at the highlighted text we see that it says
9 and you were selling blue shoes and you had aseparate | 9 ad group number 28. Does this page show a specific ad?
10 marketing budget for each, you would want to create one |10 A. Yes. It showsthe ad is get songs Lime Wire Pro with the
11 campaign targeting red shoes and another campaign targeting |11 header and below that find many different songs and lyrics
12 blue shoes. 12 filesthrough Gnutella.
13 (Continued on next page) 13 Q. And you see below that is aweb address www.Lime Wire.com;
14 14 would that also show up as part of the ad?
15 15 A. Yes, it would.
16 16 Q. And when the user clicked on that ad, where would they be
17 17 taken?
18 18 A. They would be taken somewhere within Lime Wire.com.
19 19 Q. Where on this page would you find the key words that are
20 20 associated with this ad?
21 21 A. So, they can be found directly below where it says key word
22 22 andthe key wordsthat are visible are songs, song and M P3s.
23 23 Q. Let'swalk through some of the columns that we see to the
24 24 right of those key words. Two columns over is the column
25 25 called current bid. What does current bid mean?
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1 A. So, that means current bid is the maximum cost per click,
2 maximum CPC indicated here that the advertiser iswilling to
3 spend per key word. So, for example, the key word songs the
advertiser iswilling to spend up to 22 cents.

5 Q. And, how isit determined what they're actually charged per
6 any givenclick?

7 A. Itisdetermined by the auction process and so it depends
8

9

N

on what other advertisers are willing to spend combined with

the performance of the ad itself.
10 Q. Canyou give an example of what might, how this might work?
11 A. So, for example, if the owner of this account iswilling to
12 spend 22 centsfor the key word songs and a competitor also
13 running on the key word songs might be willing to spend only 10
14 centsfor this particular key word, if the owner of this
15 account winsthe auction for the top spot they would only have
16 to pay one penny more than what the advertiser below them was
17 willing to spend. So, in this case they would spend 11 cents.
18 Q. Now, next to the current bid column is a column called
19 clicks. Can you explain to the jury what that means?
20 A. So, that isthe number of clicks accrued for these
21 particular key words which means that a user who searched for
22 songs clicked on the ad 230 times.
23 Q. And that meansthey clicked on this particular ad, the one
24 that says: Get songsLime Wire Pro?
25 A. Thisparticular ad for that particular key word, correct.

© 00N O WNP
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it's the owner of the account but it's possible they had an ad
agency. | have no way of knowing that.

Q. Let'stake alook at another ad group. Let'sturn to page
41 of the exhibit.

Now, the name of this ad group is Kazaa, right?

A. Correct.

Q. And the ad for this ad group is different than the one we
looked at previoudly, isthat correct?

A. Yes.

Q. Mr. Nickels, would you highlight that, please?

Isthetext highlighted by Mr. Nickels. Faster than
Kazaa. Want downloads that are faster than Kazaa? Get
Lime Wire Pro.

Isthat the ad that is associated with this ad group?

A. That's correct.

Q. And this ad would also show alink to www.Lime Wire.com?

A. Correct.

Q. Now this particular ad, if you look through the next few
pages, there are afew dozen key words associated with this
particular ad, correct?

A. Yes.

Q. Let'stake alook at some of those key words. On that same
first page of the ad group, page 41, | think the third key word
downisone called: Speed up Kazaa. Do you see that?

A. Yes.

1565ari3 Randell - direct Page 802

Q. Next to the clicks column is a column with the abbreviation
IMPR. What does that mean?

A. That stands for impression, and that is the number of times
and ad was actually displayed on Google.com.

Q. And so that's a number regardless of whether the user
actually clicks on the ad?

A. Correct.

Q. So, how many times did a Google user who entered the key
word "song," how many times did that pull up this get songs ad?

A. According to the information on this page it pulled it up
23,324 times.

Q. And how about for the key word "songs" with an S?
13 A. 30,189 timesit was pulled up.

14 Q. Now, let'slook at the columnin the far right, average
15 position. What does that refer to?

16 A. So, during the time frame displayed here on this page it
17 indicates the position on the Google page where the ad
18 appeared. So, the higher the number the better the position.
19 Q. So, position 1 would refer to the very highest position?

20 A. Correct.

21 Q. And then going down the line they're numbered 1, 2, 3 and

22 soforth?

23 A. Correct.

24 Q. Who selected the key words that go with this particular ad?

25 A. | actually have no way of knowing that. | would assume
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Q. According to this page, how many times did a user usethis
key word and see the ad faster than Kazaa?

A. So, according to the information on this page this ad was
displayed 237 times for the key word "speed up Kazaa."

Q. And this ad would appear, on average, at what position on
the Google search page?

A. Somewhere between one and two.

Q. Would that mean the ad would probably appear right under
the search bar?

A. It'spossible. Adsthat promote are what we call promoted
to the top of the page are only done so if they meet a certain
quality threshold. So, it ispossiblethat it appeared at the
top of the page or it's possible it appeared to the right of
the page at the top dlot.

Q. Canyou determine where it appeared by looking at this
page?

A. No.

Q. Let'slook at another key word, let's turn to page 42 which
is the next page of this document.

Now, the third key word down on the page, Kazaa
version, do you see that?

A. Yes.

Q. And how many impressions did that key word get?

A. It received 273 impressions.

Q. And that means that the user who entered in Kazaa version
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1 pulled up that particular ad, faster than Kazaa, 273times? | 1 A. 4,223 clicks.
2 A. Yes 2 Q. Let'sgo back to the previous page which is page 8. Just
3 Q. Let'slook at the next page, page 43 of the document. | 3 under the headings for the key words we see arow called total
4 Thereisakey word halfway down this pagethat says. Kazaa | 4 which Mr. Nickels has highlighted. Can you explain what the
5 litedownload and liteis spelled L-I-T-E. 5 tota row shows?
6 Do you see that? 6 A. Thetotal row indicates a summary of all of the key words
7 A. Yes. 7 within that particular ad group.
8 Q. How many impressions did that key word get? 8 Q. And so, these would be the total numbers of impressions
9 A. 4,569. 9 that this particular ad received? Isthat right?
10 Q. And four key words down from that is Kazaalight, with |10 A. Correct. So, for each column it just totals up the number
11 light spelled L-1-G-H-T. How many impressionsdid that key |11 of clicks, impressions with the click through rate. CTR stands
12 word get? 12 for click through rate. And average CPC or average cost per
13 A. 2,069. 13 click cost, and then average position for all of the key words

14 Q. Now, the last key word on this page, page 43 --
15 Mr. Nickels, if you could highlight the very last one -- it is
16 Kazaaen Espafiol. Do you seethat?

17 A. Yes.

18 Q. Going on to the next page, page 44, there are also a number
19 of key words that appear in Spanish. Why would an advertiser
20 select key wordsin Spanish?

21 A. That would be to capture the traffic for those users who
22 are searching on Spanish terms.

23 Q. Now let'sturn back to page 8 of this document. Now, am |
24 correct that the ad for this particular group reads. Lime Wire
25 Profor Mac. Have amac? Share and search for computer files.

14
15
16
17
18
19
20
21

within this particular ad group.

Q. So, | believe there were a couple of columns that we
haven't yet explained to the jury what they mean so if you
could explain to the jury what click through rate means?

A. So, theclick through rate is just the number of clicks --
I'm sorry, the number of impressions divided by the number of
clicks. So, it isto give you a percentage to gauge -- itisa
way to gauge performance. The more clicks you receive, the

22 higher the click through rate. So, high click through rateis

23 good.

24 Q. And click through rate is abbreviated here CTR?

25 A. Correct.

1565ari3

1 Only $18.88.

2 A. Yes

3 Q. Andthat ad also displaysalink to Lime Wire.com?
4 A. Correct.

5 Q. Let'slook at some of the key words on the next page, page
6

7

8

9

Randell - direct Page 806

9 of the document. The seventh key word down on the page it
says MP3 mac.
I'm sorry, it should be three down from the one you
have highlighted, Mr. Nickels, MP3 without the S. There we go.
That key word got how many impressions?
A. 511,046.
12 Q. That means that key word pulled up the Lime Wire Pro for
13 Mac ad over 500,000 times?
14 A. Correct.
15 Q. And how many clicks did those key words generate?
16 A. 6,008.
17 Q. So, that means that a user actually clicked through to
18 Lime Wire.com or somewhere on Lime Wire.com over 6,000 times
19 based on this particular key word?
20 A. Correct.
21 Q. Andthelast key word on thislist at the bottom of the
22 major we see: File sharing mac. How many times did that key
23 word pull up the Lime Wire Pro for Mac ad?
24 A. 206,543.
25 Q. And how many clicks did that ad get?

10
11

1565ari3

Q. And what isthe average CPC?

A. So, as| mentioned earlier, an advertiser will set what we
call amaximum bid amount for that key word. That doesn't
necessarily mean that's the cost that they're going to pay so
this average cost per click averages the cost of al the clicks
together to give an average cost for that particular key word.

S0, in this particular example the advertiser was
willing to spend up to 25 cents per click but the actual
average cost per click was much less.

Q. And what does the column cost refer to?

A. That isthetotal dollars accumulated within this
particular ad group. So, if you take the average cost per
click and multiply it by the number of clicks, it should equal
the total cost.

Q. Let'slook at one last ad group in this document. Can we
turn to page 31, please?

Now, the ad for this particular ad group says:
Grokster versus Lime Wire Pro, CNET recommends Lime Wire over
Grokster. Giveit atry. No spyware.

Isthat correct?

A. Yes.

22 Q. Andthead also linksto Lime Wire.com?

23 A. Correct.

24 Q. Now, if you look at the key words associated with this ad

25 they all mention the word Grokster, right?

Randell - direct Page 808
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1 A. Yes. 1 Q. When was this account opened?
2 Q. Generally speaking, why would an advertiser includeinthe | 2 A. It appears this account was opened July 29th, 2002.
3  key wordsaword used in the ad? 3 Q. Let'sturnto page 7 of this document. For this particular
4 A. Generally speaking, including the key word within ad text | 4 adgroup thead is: Disappointed by Morpheous? Try Lime Wire
5 helpsimprove the performance because when a user searchesfor | 5 Pro. Tech support. No ads. No spy ware.
6 aterm on Google.com the key word or search term searched will 6 Isthat correct?
7 actually appear bolded in the ad itself which helpsattracta | 7 A. Yes.
8 user'sattention and make it more likely for themtoclick on | 8 Q. And that also links to the Lime Wire.com site or somewhere
9 theadvertisement. So, it tends to help performance becauseit | 9  within that site?
10 isrelevant to what the user is searching for. 10 A. | would assume o, yes.
11 Q. Now, thisisafairly thick document, isn't it? 11 Q. Now, the key words associated with this ad all include the
12 A. Yes 12 word Morpheous, isthat correct?
13 Q. Itisover ahundred pages? 13 A. That's correct.
14 THE COURT: Y ou need to answer. 14 Q. Who selected the key words for this ad?
15 A. Yes. Itisfairly large. 15 A. | would assume the owner of the account selected them but |
16 Q. If wewereto sit here and look through the entire document |16 would have no way of knowing for sure.
17 wewould see other ad groups? 17 Q. And, who wrote the ad?
18 A. | believe so, but | haven't looked through every single |18 A. Also | would assume the owner of the account but | have no
19 page. 19 way of knowing that for sure.
20 Q. But there are different ad groups other than the oneswe |20 Q. There are other ad groups listed for this account, correct?
21 just looked through? 21 A. According to the information on the page it looks like 22
22 A. Yes. Correct. 22 ad groups were created for this campaign.
23 Q. And, generally, each ad group has aparticular ad onit for |23 Q. And if we wereto sit here and look through all of them
24 Lime Wire, correct? 24 they would appear to have different ads in each ad group,
25 A. Correct. 25 correct?
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1 Q. And each particular ad has particular key words associated | 1 A. | would assume so.
2 with them? 2 Q. And they would have different key words associated with
3 A. | would assume so, yes. 3 those particular ads?
4 Q. And this document covers Lime Wire's AdWords account from | 4 A. | would assume so, yes.
5 2002 two 2005, isthat right? 5 Q. If you could turn back to the first exhibit in the binder,
6 A. That'swhat thefirst page indicated, yes. 6 Plaintiff's Exhibit 471 -- and the jury, | would ask them to do
7 Q. LimeWire also had a separate AdWords account from 2002to | 7 the same aswell -- Mr. Nickels, if you could go to page 3 of
8 2003, correct? 8 the document -- we looked at this previously, | believe. This
9 A. I'mnot sure. 9 isthe pagethat shows all the campaigns for this account?

[N
o

Q. Let'stake alook at the second document in the binder
which is Plaintiff's 491.
THE COURT: I think it would be helpful instead of my
telling the jury what they can look at, you can go ahead and do
S0.
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MS. CHEN: Thank you, your Honor.
The jury may open to document 491.
Q. Do you recognize this as a document produced in this case
by Google?
A. It appearsto be, yes.
Q. What is this document?
A. Thisisdisplaying the first page that someone within
22  Google would pull up to look at an AdWords account, just like
23 what we looked at before.
24 Q. What isthelog-in e-mail for this account?
25 A. Itisautagir@Limepeer.com.

A
o

A. That'swhat that indicates. Yes. At the bottom it says
total, all 6 campaigns.

Q. And so, would this total row total all of the data that we
have been talking about previously from the previous pages?

A. Well, this particular page indicates the marketing at
Lime Wire.com account and we were previously looking at the
second account.

Q. Oh, I'msorry. Yes. Going back to the ad groups that we
looked at when we first looked at this particular document.

A. Correct, yes.

Q. How many impressions do we see here, total ?

A. Total impressionsfor al of the campaigns?

Q. Correct.

A. Shows 265,932,907.

Q. So, what does that mean? If you could explain that to the
jury?
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1 A. So, that totals up al the ad impressionsfrom all six | 1 stand and stretch.
2 campaigns within the particular date range indicated onthe | 2 MR. POMERANTZ: Your Honor, the next witness isn't
3 pagewhich I believe shows November 19th, 2002 through December | 3 hereyet. We would request the lunch break now. The next
4 12th, 2005. Oh, I'm sorry, 2006. | waslooking at the bottom. | 4  witnesswill be the last witness of the day so we will probably
5 Q. So, this shows that Google users saw one of theads | 5 break early today.
6 associated with this account over 260 million times? | 6 THE COURT: All right. Then we will be on the lunch
7 A. Correct. 7 break until 1:30.
8 MS. CHEN: I have no further questions, your Honor, | 8 (Continued on next page)
9 and at thispoint | would like to ask to move plaintiff's | 9

10 exhibitsinto evidence. 10

11 THE COURT: The numbers are? 11

12 MS. CHEN: The numbers are P471 and P491. |12

13 THE COURT: Okay. 13

14 MR. COSENZA: No objection, your Honor. |14

15 THE COURT: Plaintiff's Exhibits 471 and 491 are |15

16 received without objection. 16

17 (Plaintiff's Exhibits P471 and 491 received in |17

18 evidence) 18

19 CROSS EXAMINATION 19

20 BY MR. COSENZA: 20

21 Q. Good afternoon, Ms. Randell. 21

22 During your time at Google you do not recall having |22

23 any discussions with anyone at Lime Wire, correct? |23

24 A. | donot recall, correct. 24

25 Q. Andyou also do not recall having any discussions with |25

1565ari3 Randell - cross Page 814 | 1565ari3 Page 816
1 Mr. Mark Gorton sitting here today, correct? 1 (Jury not present)
2 A. Correct. 2 THE COURT: Counsel, what do we need to get done
3 Q. And, you don't recall having any discussions at all with | 3 during the lunch break?
4 anyone or any communications with anyone at Lime Wire, correct? | 4 MR. BAIO: | think nothing, your Honor.
5 A. Correct. 5 THE COURT: Okay.
6 Q. James, could you go back to Google.com that we saw before, | 6 MR. POMERANTZ: your Honor, 'm going to discuss with
7 search engine? 7 Mr. Baio during the break about that one agreement and maybe if
8 | just want to run one search: Free MP3. 8 we can reach, get back together in five minutes before?
9 Do you see that, Ms. Randell? 9 THE COURT: I will come down five minutes before.

10 A. Yes 10 From now on can you avoid having the jury leave early

11 Q. And do you see that there are 169 million hitsrunning that |11 some days?

12 search? 12 MR. POMERANTZ: ves. Definitely. Thisweek went much

13 A. Yes 13 faster than we thought, as | said yesterday, so we will try to

14 Q. And, do you see that anumber of these sites have -- you
15 can obtain access to free MP3 downloads. Do you see that?
16 A. It appearsto lead to websites that potentially could
17 download free music, yes.

18 Q. And Google doesn't filter out for searches for terms that
19 arelooking for free MP3 user and want access?

20 A. Correct. Thisis based on the algorithm which we do not
21 filter.

22 MR. COSENZA: No further questions, your Honor.
23 MS. CHEN: No further questions, your Honor.
24 THE COURT: Thank you. You may step down.
25 We are ready for the next witness. The jurors can

l_\
S

pace things better next week.

15 THE COURT: Okay. Next week I have to leave the bench
16 at about 5:00 each day other than Tuesday, just so you'll know
17 | can't spill over those days but | can start early, if you
18 want, for witness convenience.

19 Have agood lunch.

20 (Luncheon recess)

21 (Continued on next page)

22

23

24

25
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1 AFTERNOON SESSION 1 THE COURT: No. Areweready? Isthejury ready?
2 1:25 p.m. 2 THE DEPUTY CLERK: Yes.
3 THE COURT: My understanding isthat you haveraiseda | 3 THE COURT: Thejury isready so the jury will enter.
4 question about where to put the easel. What isgoing to happen | 4 (Continued on next page)
5 ontheeasel? 5
6 MR. MUNDIY A: Nothing from us, your Honor. | 6
7 MS. YOUNG: | believe Mr. Pomerantz will be dliciting | 7
8 testimony from the witness and be putting it ontheeasel. | 8
9 THE COURT: And, how closeto thejury woulditneed | 9
10 tobefor thejury to be ableto read it? 10
11 MR. POMERANTZ: vour Honor, I'm not going to put very | 11
12 many numbers on there so | think it could either be, | was |12
13 thinking of either here or near the corner of thejury box. | |13
14 want it to be where you could seeit, counsel can seeit,and |14
15 thejurorscan seeit. 15
16 THE COURT:: In criminal cases| often come around and |16
17 look atit. If you keep it right in front of the jurorsl can |17
18 just come around and look. 18
19 MR. POMERANTZ: That'sfine, your Honor. If that's | 19
20 okay with your Honor. So, put it maybe right over here? |20
21 THE COURT.: Yes. 21
22 And | don't want to forget to mention that on Monday | |22
23 haveasentencing at 9:30 and so | will haveto ask you to |23
24 alow other counsel to use the front table between 9:30 and | 24
25 10:00. 25
1565ari3 Page 818 | 1565ari3 Page 820
1 MR. POMERANTZ: That's no problem, your Honor. | 1 (Jury present)
2 We have had some discussions about some documentsthat | 2 THE COURT: Please have a seat and we will continue.
3 | think both sides are going to be using during thenext | 3  The witness should come forward.
4 examination. They have certain proprietary informationinthem | 4 MR. POMERANTZ: Y our Honor, the plaintiffs call
5 and we have agreed to try to limit theinformation we bringout | 5 Mr. Paul Kahn as our next witness.
6 publicly. We probably will not put them onthescreenbutthe | 6 PAUL KAHN,
7 jurorswill have copies of the documentsin front of them. And | 7 called as awitness by the Plaintiff,
8 I think we each agreeto try to limit our questioning sothat | 8 having been duly sworn, testified as follows:
9 wedon' reveal the confidential information, exceptas | 9 DIRECT EXAMINATION
10 necessary, to bring out the evidence. 10 BY MR. POMERANTZ:
11 THE COURT: Now, in terms of your record on appeal, if |11 Q. Mr. Kahn, where are you currently employed?
12 you keep the documents in tact you won't have confidential |12 A. At EMI Music North America
13 treatment. 13 Q. What isEMI music?
14 MR. POMERANTZ: Right. 14 A. Music company.
15 THE COURT: so ! would advise you to submit redacted |15 Q. What isyour current position at EMI1?
16 copies. 16 A. Executive Vice President and Chief Financia Officer of
17 MR. POMERANTZ: Wewill do that, your Honor. |17 North America.
18 THE COURT: Okay. Anditwould begoodtotry tomove |18 Q. What isyour educational background?
19 documentsinto evidence before the jurors seethem. |19 A. Undergraduate. | have an accounting degree from Binghamton
20 MR. POMERANTZ: on, okay. Weonly haveone, I cando |20  University and then | went to graduate school for MBA at
21 that right now, if your Honor would like. 21 Columbia
22 THE COURT: | mean, generally at trial that'stheway |22 Q. And what year did you graduate from Columbia?
23 todoit. 23 A. 1996.
24 MR. POMERANTZ: Okay. 24 Q. What wasyour first job in the music industry?
25 MR. BAIO: | apologize, your Honor. 25 A. When | was at business school | was actualy an intern at
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1 EMI Music and | was asked to work during my second year of 1 thelowest market share, and some people call usalargeindie
2 business school, and that became afull-timejobwhen| | 2 amost given our small size.
3 graduated in 1996. 3 Q. Could you give the jury some examples of the recording
4 Q. And, how long did you stay at EMI? 4 artiststhat EMI currently works with?
5 A. Around two years as afull-time employee. 5 A. Sure. So, current artists range from Katy Perry, Norah
6 Q. That was until about 1998? 6 Jones, Lady Antebellum, TobyMac, Keith Urban, and then we have
7 A. Correct, early 1998. 7 avast catalog aswell.
8 Q. And what did you do next? 8 Q. What are some of the more popular recordings that are in
9 A. Then| left for acompany called Primedia. Primediawas | 9 EMI's catalog?
10 another media company that were magazines, New York Magazine, |10 A. Itincludes The Beach Boys, Frank Sinatra, The Beatles, Nat
11 17 Magazine. A lot of trade publications. They had somevideo |11  King Cole and such.
12 assets and some educational properties aswell. 12 Q. I know you have only been with EMI for the last five years
13 Q. And, how long did you stay at Primedia? 13 having rejoined it, but do you have some understanding of how
14 A. | wasthere until 2000. 14 long ago EMI started?
15 Q. And then what was your next job? 15 A. | believe EMI, if it isnot one of , it might be the ol dest
16 A. Then| went to aventure capital firm which | helped build |16 music company out there going back to the 1800s.
17 upinNew York City and | was agenera partner there. |17 Q. Let'scome back to the current day. Does EMI offer its
18 Q. And what isthe name of that firm? 18 music through digital download retailers?
19 A. Himalaya capital. 19 A. Yes.
20 Q. Canyou just generally describe the kinds of investments |20 Q. Can you give us an example of one of those?
21 that Himalayawas involved with? 21 A. ITuneswould be the more dominant player.
22 A. So, we made investments that where companieswere |22 Q. And, does EMI have a contract with Apple?
23 leveraging the internet and technologies to create new business |23 A. We do.
24 models that wouldn't have existed previously. 24 Q. AndiTunesisowned by Apple?
25 Q. And then at some point did you returnto EMI? |25 A. Yes.
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1 A. Correct. In 2005 | came back to EMI. 1 Q. | would like to present that contract to Mr. Kahn and |
2 Q. And have you been at EMI ever since? 2 haveacopy for the jury and | will then admit it into
3 A. Yes. 3 evidence.
4 Q. What position did you hold when you rejoined EMI in 2005? | 4 For the jury, the parties have agreed there is no
5 A. | was Senior Vice President of Finance and Planningof | 5 objection, the jurors can turn to exhibit P7402.
6 North America 6 THE COURT: The Court receives Exhibit P7402 without
7 Q. And, how long did you hold that position for? 7 objection.
8 A. Until 2008, so three years. 8 (Plaintiff's Exhibit P7402 received in evidence)
9 Q. And then what position did you obtain? 9 BY MR. POMERANTZ:

=
o

A. Then | went into my current position as chief financial
officer.

Q. And, just in general terms, what are your responsibilities

13 asthe chief financia officer of EMI North America?

14 A. So, it's everything from building a budget at the beginning

15 of the year and ensuring that we deliver it in an accurate

16 manner. Itisreporting to the parent company in London asto

17 how we are doing against our budget. It's acquisitions, it's

18 artistdeals. It'sreally -- IT, technology, property. It

19 coversthe whole gamut of running a business.

20 Q. Your company, EMI, isone of the four plaintiffsin this

21 case, correct?

22 A. Correct.

23 Q. How would you distinguish EMI from the other three record

24 company plaintiffsin this case?

25 A. InNorth Americawe are the smallest of the four, we have

[N
N

10
11
12
13
14
15
16
17
18
19
20
21

Q. Mr. Kahn, is Exhibit 7402 the agreement between your
company EMI, and Apple Computers?

A. Yes.

Q. And isthisthe contract that governsiTunes sale of EMI
music to consumers?

A. Yes.

Q. I want to focus on the pricing of the music. This contract
was signed in 2003?

A. Correct.

Q. And that's when the iTunes store opened, correct?

A. Yes.

Q. Under that original agreement, when Apple sold a download

22 of an EMI track to a consumer for 99 cents, how much did they

23 haveto pay EMI?

24 A. Theterms of the agreement, you know, are somewhat

25 confidential, but publicly people had knowledgethat itisa
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1 70/30 split, typically. 1 during the first half the decade, correct?

2 Q. So, assuming the 70/30 split and rounding 99 centsuptoa | 2 A. Correct.

3 dollar, that means that EMI would receive approximately 70 | 3 Q. From 2000 to 2005, correct?

4 cents? 4 A. Correct. Yes.

5 A. Correct. 5 Q. Doesyour current job responsibilities require you, from

6 Q. Now, if you go on to iTunes today you seetracks sometimes | 6 timeto time, to go back and look at the financial performance

7 priced at prices higher than 99 cents and lower than 99 cents, | 7  of the company during that period of time?

8 correct? 8 A. Definitely. Yes.

9 A. Yes. Correct. 9 MR. POMERANTZ: vour Honor, I'm going to use this pad
10 Q. When did that type of pricing start on iTunes? 10 up here. If | could approach and move things around?
11 A. So, | believe our agreement was late 2008 but it wentinto |11 THE COURT: Yes. Certainly.

12 effectin early 20009. 12 MR. POMERANTZ: Thank you.

13 Q. And how, in general terms, could you describe for thejury |13 Q. | want to put this where you can seeit and, Mr. Kahn, |
14  how pricing works when you have prices of, let'ssay, $1.29 or |14  will back it up alittle bit.

15 99 cents or 69 cents for atrack? 15 A. Perfect. | can see.

16 A. So, EMI decideswhat pricethey want to sell Appleatasa |16 Q. So, | just want to get your revenues down, if | could.

17
18
19
20
21
22

wholesale price and based on that Apple would determine what
they want to sell it to their customer at. There isthree
different prices. $1.29, 99 cents and 69 cents. The more
popular tracks today tend to sell at $1.29 retail.

Q. Again, in general terms, if Apple wereto sell an EMI track
for $1.29, approximately how much would EMI receive?

[En
~

ThisisEMI -- | apologize in advance -- let's use 2010 dollars
that we have, an apples to apples comparison and not worry
about inflation.
S0, let's start in 2000. What were EMI's revenuesin
North Americafor recorded music salesin 20007
A. Revenueswere $1.1 hillion.

N NN P
N B O ©

23 A. Wewould get around 70 percent of that. 23 Q. $1.1hillion. Then 2005?
24 Q. That's about 90 cents? 24 A. 2005 were around $825 million.
25 A. 99 cents. 25 Q. You said 8257
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1 Q. If itweresold at 99 centsyouwould get 70cents? | 1 A. Yes.
2 A. Correct. 2 Q. Let'sgo to 2006.
3 Q. Now, if Apple decided to give EMI's music away for freeto | 3 A. 2006 was around $650 million.
4 itscustomers, in order to build alarge customer base couldit | 4 Q. 20077
5 do so under your contract? 5 A. Around $450 million.
6 A. It could do so but it would still have to pay usthe price | 6 Q. Do you remember 2008?
7 that we have agreed to sell it to Apple at. 7 A. | don't recal off the top of my head.
8 Q. So, if they gave atrack away for freethey would haveto | 8 Q. Let'sgo to 2010.
9 turn around and pay you the 70 cents? 9 A. 2010 wasjust over $350 million.
10 A. Solong aswe had not consented to the track being free. |10 Q. I'm done with this chart, your Honor.
11 Q. Now, does EMI offer its recordings through online retailers |11 Let's focus at the time that you are at the company,
12 other than iTunes? 12 Mr. Kahn, 2005 through 2010. You lost $175 million from 2005
13 A. Yes. 13 to 2006, correct?
14 Q. Did you give us some examples of those? 14 A. Correct.

15
16
17
18
19
20
21
22
23
24
25

A. Amazon would be another example. Amazon is an example
where recently they have launched a number of tracks at 69
cents yet they dtill pay us the price which we requested which

istypically higher than that.

Q. Again, just in general terms, is your pricing to Amazon,
your wholesale price, similar to what the pricing is with
iTunes?

A. Yes.

Q. 1 now want to turn to EMI's revenues and what has happened
to EMI's revenues over the past decade. Thejury has seen
evidence of other company's revenues when you were not at EMI

15 Q. And then it went down another approximately $200 million in
16 2007?

17 A. Correct.

18 Q. And you are now down to $350 million, correct?
19 A. Correct.

20 Q. Doyouthink that all of thisdecline, just -- let's just

N
[

take 2005 so from 825 to 350, we are not going to worry about
the first half of the decade; do you think the decline from
$825 million to $350 million was entirely caused by Lime Wire?
A. No.
Q. Do you think that Lime Wire caused some of that decline?

N NN
A WN

25
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A. Definitely. 1 impact of file sharing and the exchange of music on the

1

2 Lime Wire isthe largest peer-to-peer site out there;

3 people have quoted 70 percent market share and | have heard a

4 satistic of 2 billion downloads amonth. So, if you kind of

5 work through that and you say if a portion of that, those

6 people had goneto alega site like iTunes that was out there

7 since 2003, EMI would have got some money for those tracks, the

8 artist would have got money. So, it had to have had an impact

9 onour business.

Q. Now, we have heard testimony in this case that the record
industry has lots, tens of billions of dollars over the course

12 of thelast decade. Doesyour company, EMI, ask thisjury to

13 award damages in the tens of billions of dollars?

14 A. No.

15 Q. Now, besidesthis revenue decline, has EMI also lost jobs

16 during the time you have been at the company?

17 A. Yes.

18 Q. Would you tell the jury alittle bit about the job loss at

19 EMI?

20 A. So, tokind of run back to the same period, | guess, back

21 in 2000 we had about 2,000 employees and this excludes about

22 500 or 600 that were in our manufacturing and distribution

23 business which we had outsourced subsequently. By around 2005

24 we were down to one and a half million and currently we have

25 half of that, so just over 700,000 employees.

10
11

2 business of EMI?

3 A. | have not spent alot of time looking at the impact of

4 piracy. Onecould and | could come up with certain ways,
possibly, to evaluate it, but it is not something | spent much
time on.

Q. Didyou spend any time on it?

A. Nonethat | recal, no.

Q. So, in this courtroom your opinion isthat it's piracy that
did this but you did no, you spent no time, as the CFO, on that
subject? That's correct?

A. I think if you look at my background and experienceit's
something that if one sees 2 billion tracks being taken for
free and not being paid for, that one could easily deduce that
aportion of that would have generated revenue if people had
goneto lega sitesthat were available and therefore it is
fair to deduce that it would have impacted the industry.

Q. But you didn't do any study as to the extent K azaa impacted
or bit torrent impacts today, or CD burning? In this courtroom
you are just talking about Lime Wire, correct?

A. Yes. My focusis on building the business back to where it
needed to get to and saving it.

Q. Wéll, in connection with building a business to get it back
to where you want it, are there agreements between EMI and
Y ouTube and Google?

©O© 00N O O

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
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Q. 700 --

A. 700 employees.

Q. Let'sgo back because | don't think we are General Motors
here.

A. So, wewent from 2,000 employees in 2000 down to 1,500
employees in 2005 down to 700 employees today.
Q. Ijust didn't want the jury to think that was the smallest

record company out there.
Let'sgoto artists. Does EMI have fewer artists
today on itsroster than it had when you started at EMI?
A. Yes.
Q. Canyou give the jury some sense of that decline?
A. | would say the date of point in my mind was 2003 over 300
artists on our roster and today we have just under 150. So,
again, itishalved.
Q. About half the artists?
A. Yes
MR. POMERANTZ: Your Honor, | have no further
questions for this witness.
THE COURT: Thank you.
CROSS EXAMINATION
22 BY MR.BAIO:
23 Q. Good afternoon, Mr. Kahn.
24 A. Good afternoon.
25 Q. Wasit your job and hasit been your job to evaluate the

Kahn - direct Page 830

©O© 0N A~ WDNPRP

[
W N RO

14
15
16
17
18
19
20
21

1565ari3 Kahn - cross Page 832

A. There are agreements with parties like that, yes.

Q. Andisn't it true, sir, that when, pursuant to your
arrangement with Google, when a consumer goes on to Google and
let's say gets one of your songs or one of your videos, that
consumer pays nothing. Isthat correct?

A. The company still makes money off that event. Google
itself will pay us ashare of the advertising revenues that's
generated when a consumer watches a video on their site
YouTube.

Q. So, under the Y ouTube scenario the consumer doesn't pay
anything to hear or see the music but you get some compensation
from the entity that then gets advertising revenues; that would

13 be Google, correct?

14 A. That would be correct. And in caseslike Katy Perry asan

15 example where her recent video Fireworks being seen 172 million

16 timesand there would be advertising that would run prior to

17 that.

18 Q. Andfor those 172 million times the consumer pays nothing,

19 correct?

20 A. The company gets paid, the artist gets paid. The consumer

21 hasto watch the ad just like television to watch the program.

22 Q. Areyou done? | didn't mean to interrupt you.

23 A. I'mdone.

24 Q. So, the consumer's payment, in your view, is he or she has

25 to either press the button to say skip the ad or actually sit

©O© 0N O A~ WDN P
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1 thereandlistentoit. Isthat what you are saying,the | 1 YouTube and Google permission to let somebody watch avideo,

2 consumer pays? 2 correct?

3 A. | don't believe thereis an option to skip thead onvivo | 3 A. Correct.

4 videos. 4 Q. Of your music?

5 Q. OnVivo. How about other videos? Haveyou scannedthe | 5 A. Yes.

6 universeto seethat you canclick "skipthead" andgotothe | 6 Q. They do -- you have not given any permission to make a

7 music? 7 permanent copy of the music, correct?

8 A. | have not scanned. 8 A. Thatiscorrect.

9 Q. And, do you know whether in fact thereis softwareout | 9 Q. When someone downloads an EMI track using Lime Wire, they
10 theretoday that allows peopleto go onto YouTube, they hear |10 get a permanent copy of the EMI recording that they can keep
11 the music, they seethe video and they rip that down to their |11  forever, correct?

12 computer. Do you know about that? 12 A. That's correct.

13 A. | donot. 13 MR. POMERANTZ: No further questions, your Honor.
14 Q. Isthisthefirst time you have ever heard of something |14 RECROSS EXAMINATION

15 called stream ripping? 15 BY MR.BAIO:

16 A. Yes. 16 Q. | just have onefollow up on that.

17 Q. Soyou don't know whether stream ripping, to the extent it |17 The consumer who doesn't pay anything to go on to

18 existsin the past, had any impact whatsoever on EMI's |18 YouTube, when he clicks and hearsit, your testimony is that's
19 revenues, correct? 19 not a permanent record, correct? | meanitisnot a-- he
20 A. Correct. 20 doesn't own it permanently, correct?

21 Q. And although you pay attention to piracy you don't know |21 A. Correct. When he watchesit on YouTube or Vivo?
22 whether stream ripping has had any adverse effect on therecord |22 Q. Right.

23 industry ever. Isthat correct?
24 A. | have not studied it but it probably would have had some

A. Itisaninstantaneous event.
Q. And he can or she can repeat that instantaneous event

NN
W

25 impact. Just the same way that piracy would have. |25 without a single payment forever?
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1 Q. | thought you said you didn't even know what that was. | 1 A. If they wish to sit at a computer all day and they only
2 A. But now that you have explainedittomel candraw a | 2 wanted to watch it where a computer device would be, yes.
3 conclusion. 3 Q. Wadll, you now understand though, don't you, that things
4 Q. | see 4 liketheiPad and the iPod and the iPhone, they actually let
5 So, and do you know whether Google pays something like | 5 you accessall of these thingsif you're outside the courtroom
6 ahalf penny when someoneclickson, let'ssay, avideoor | 6 orif you're at work or if you're anywhere else. We are not
7 music from one of your artists? 7 redly tied to the computer anymore. Y ou understand that,
8 A. That sounds reasonable. 8 right?
9 MR. BAIO: Reasonable at a half penny. 9 A. Correct.

10 I have no further questions. 10 Q. Sothat people can repeat that experience where they pay

11 REDIRECT EXAMINATION 11 nothing and you get a half a penny again and again and again.

12 BY MR. POMERANTZ: 12 Correct?

13 Q. Mr. Kahn, | am going to focus for aminute on the YouTube |13 A. If they so choose, but the artist still gets paid under

14 Google questionsthat Mr. Baio just asked you about. |14 thisexample.

15 EMI has a contract with Google and YouTube, correct? |15 Q. And that's a piece of that half penny?

16 A. Correct. 16 A. Correct.

17 Q. You've granted permission to Google and YouTubetodo |17 MR. BAIO: No further questions.

18 certain things with your musical content, correct? |18 MR. POMERANTZ: No further questions, your Honor.

19 A. Correct. 19 THE COURT: Thank you, Mr. Kahn. You may step down.

20 Q. Did EMI ever enter into a contract with Lime Wire? |20 May | see counsel at side bar?

21 A. Wedid not. 21

22 Q. Did EMI ever give Lime Wire permission to do anything with |22

23 itsmusic? 23

24 A. Wedid not. 24

25 Q. Under your contract with Y ouTube and Google you've given |25
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1 (At side bar) 1 writing.
2 THE COURT: What isthe lineup of the next witnesses? | 2 What is the question she had?
3 MR. POMERANTZ: | believe our fist witnessMonday | 3 LAW CLERK: shewanted to know, she had afollow-up
4 morning will be Mr. Gorton. Then we will probably goto | 4 question from the blond witness she said, which | assumeis
5 Mr. Rubinstein, although we are still in consultation with his | 5 Ms. Randell, what constitutes a good versus abad CTR. She
6 lawyer asto hisavailability. We will then perhapsgotoone | 6 felt shedidn't speak to that. CTR, one of the columns, |
7 other Lime Wire witness and then we will comeback torecord | 7 guess, and she felt that without that knowledge they couldn't
8 company witnesses including our expert Professor Waterman. | 8  put her testimony into context.
9 THE COURT: Now, Mr. Gorton isclearly hereinthe | 9 | just listened.

10 Court. It would be -- 10 MR. POMERANTZ: Your Honor, because she'sa

11 MR. POMERANTZ: wehaven't prepped. Wehavent |11 third-party witness and not under our control we can

12 disclosed things to them. 12  investigate that over the weekend and then we can decide what

13 THE COURT: | understand. It's -- 13 todo Monday morning. Will report to them what we find but we

14 MR. POMERANTZ: wewould prefer to put onarecord |14 would have to make some inquiry.

15 company next. We had one but the timing went way faster than | 15 THE COURT: You might be able to stipulate or bring

16 wethought. We will finish by Wednesday or Thursday of next |16 her back? Where is she from?

17  week. 17 MR. POMERANTZ: 1 think she's from New York but her

18 THE COURT: well, let me makeit clear that fromnow |18 lawyer isfrom California and they came all the way out here

19 onyou must fill the day with witnesses. 19 for the testimony.

20 MR. POMERANTZ: | understand, your Honor. |20 THE COURT: For this one question.

21 THE COURT: There are Judges who would cut you off |21 MR. POMERANTZ: | hope so.

22 right now. 22 MR. MUNDIY A: I think we can probably stipulate to

23 MR. POMERANTZ: | understand. 23 something on the CTRs.

24 THE COURT: Many Judges have thisrule to make life |24 MR. POMERANTZ: We can probably stipulate to

25 predictable for the jurors which really mattersnow. | hear |25 something.
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1 you. | don't know how unprepared you are for Mr. Gorton. | 1 THE COURT: Why don't | just have her state her
2 MR. POMERANTZ: | don't havean outlinewithme. | 2 question if she's able to do that and then you will hear it.
3 THE COURT: Are you the examiner? 3 MR. BAIO: Do you want to ask her to write it, your
4 MR. POMERANTZ: Yes. Your Honor, I disdlosed this | 4 Honor, so that'sway it is not --
5 vyesterday. | knew thisissue was coming. 5 THE COURT: Do you want to broadcast it to everyone?
6 THE COURT: | know, but | didn't know we were goingto | 6 MR. BAIO: | think that puts her on the spot.
7 endthisearly. Thisisthree hoursof timethatislost. | 7 THE COURT: | don't think she mindsthat at all. Take
8 MR. POMERANTZ: Your Honor, | think withre-- | 8 alook.
9 THE COURT: It matters. 9

10 MR. POMERANTZ: your Honor, we are avare and wetold | 10

11 thejury. 11

12 THE COURT: That's great but not how trials work. |12

13 MR. POMERANTZ: | understand. | understand, your |13

14 Honor. 14

15 THE COURT: Okay. 15

16 MR. POMERANTZ: | understand. 16

17 THE COURT: The next time you end early on the day you |17

18 will have finished your case-in-chief. 18

19 MR. POMERANTZ: | understand. 19

20 THE COURT: Okay. 20

21 (Pause) 21

22 THE COURT: It is becoming more common for judgesto |22

23 answer questionsthat jurorsraise. A juror justraiseda |23

24 question with my law clerk Ms. Stein. If we alow questions |24

25 from jurors| will ask the juror to put the questionin |25
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1 (In open court) 1 MR. POMERANTZ: | don't --

2 THE COURT: I understand from my law clerk that juror | 2 MR. KLAUS: If I understand your Honor's question, it

3 no.lhasaquestion. If youcould stand and tell uswhat your | 3 isthat someone could get the LimeWire client, could start

4 questionis? 4 running searches al day, all night, and see what is returned.

5 A JUROR: Well, looking at Jill Randell, | wantedto | 5 | think the answer isthat it is not possible to see all of the

6 know what thetermisahigh CTR and low CTR rate. Becauseit | 6 content that is being made available on LimeWire because of

7 isnot very clear in the Google sheet. So, it would belike | 7 what Professor Horowitz was testifying to in terms of some of

8 evidentiary PO471, page 3 of 4710003. So, | just wantedto | 8 the dynamic querying protocol and how far out various searches

9 know, have a clarification what CTR meant. 9 would go for content.

10 THE COURT: okay. We have noted your question now and |10 That said, | think | understand what you are saying.
11 thelawyerswill work on it over the weekend. 11 And the other thing isthat the content that is available on
12 A JUROR: Okay. 12 the network changed dynamically as various LimeWire users
13 THE COURT: Does any juror want to raise anything |13 logged on and logged off.

14 before werecess for the evening? We are recessing for the |14 If your Honor's question is could someone in theory
15 evening. 15 have sat down and run searches from the start of the day, from
16 Normally we will sit from 10:00 to 5:00. On Monday, |16 midnight to midnight and kept alog, | think that is
17 because| have a sentencing at 9:30 that may go -- oh, ithas |17 theoreticaly apossibility, that that could have been done.
18 been adjourned. We will start at 10:00, just asusual on |18 THE COURT: If your clients were concerned about
19 Sunday -- Monday. Monday. Good. 19 copyright infringement, why would they not have done that?
20 | hope you al have awonderful weekend. Please |20 MR. KLAUS: our clients were concerned about copyright
21 remember not to talk about the case and not to do any research |21  infringement, and they did retain various third-party vendors,
22 or reading about it. 22  dthough the third-party vendors did not sit down at LimeWire
23 Thank you. And please leave your notebooks herebut |23 and do searches on LimeWire. They oftentimes would search
24 take your notes with you. 24 various Internet service providers for content that was being
25 (Jury not present; continued on next page) 25 transferred.
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1 (Jury not present) 1 If what your Honor's question is going to is whether

2 THE COURT: Please have a seat. 2 that is areasonable precondition for Section 412, we submit

3 | have a question on 412. 3 that it's not in these circumstances because you are

4 | take it that plaintiffs were able to go to the 4 essentially imposing upon the content owner the burden of

5 LimeWire site and, upon entering, find out what was available | 5 having to monitor someone else'sillegal conduct constantly to

6 day by day? 6 avoid later on a412 argument in the face of that party taking

7 MR. KLAUS: | think, your Honor, if someonewentto | 7 deliberate steps to avoid having its own record of the names of

8 theLimeWire site, limewire.com, onewould not ssewhat was | 8 Wwhat is being transferred across that network.

9 available. You would have to download the softwareanddo | 9 THE COURT:: Given that peoplein the shoes of your
10 searchesonit. 10 client generally have the burden, how do you satisfy it in the
11 THE COURT: Right. 11 musicindustry? Issomeone constantly listening to the radio,
12 MR. KLAUS: Then the searcheswould return |12 going to roadhouses? How are you finding out about
13 information. 13 infringement?

14 THE COURT: Correct. 14 MR. KLAUS: | think the answer to the question in
15 So if the record industry did everything it could, |15 termsof how infringements are investigated and determined, it
16 would that be the ultimate everything? 16 depends on what the exact nature of theright is and what
17 MR. KLAUS: I'm sorry, your Honor, | didn't -- |17  resources are available to constantly monitor and police.
18 THE COURT: If the industry did everythingit couldto |18 As, for example, with things like violations of public
19 monitor infringement of its sound recordings by LimeWire, could |19 performance, right, one does have investigators. A copyright
20 it not have logged on, bought the software and monitored? |20 owner is not required in terms of various things that trigger
21 MR. POMERANTZ: vour Honor, I think what your Honor is |21 obligations for them, | think, to send someone into every bar,
22 talking about, | think we are talking about the digital meter |22  every place where music might be publicly performed, for
23 that Mr. Bainwol talked about. They hired an outsidefirmand |23 example.

24 theoutside firm got, | think he said 10 to 12,000 people. |24 THE COURT: So how doesit cometo your client's
25 THE COURT: | am not talking about that. 25 attention, or does it never come to your client's attention?
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MR. KLAUS: The short answer is, | don't have perfect
information on this, your Honor, but | believe that in the case
of anumber of theserights, there are investigators who will
do palicing, policing of less than the entirety of the world,
and then, when they find violations, to pursue them.

THE COURT: Why did your clients not purchase their
way into LimeWireto follow these things?

MR. KLAUS: | don't think that, if the question isin
terms of the 412 burden that your Honor is suggesting --

THE COURT: Yes.

MR. KLAUS: -- | don't think our clients ever
anticipated that there would be the kind of argument about 412
that's now been raised in this case.

THE COURT: But they knew they needed to register
within a certain number of days?

MR. KLAUS: Aswe said in our papers, they needed to
register within a certain grace period in order to pursue an
infringement action against a particular person. This goes
back to the argument that we have raised, the argument that
your Honor did not accept, that because the actual direct
infringer of the work is different, thereisnot a
hard-and-fast rule that saysif one does not register within 90
days, one forever loses the right to enforce the copyright.
That's not the law.

The law has been that if person A isinfringing my

©O© 0N O A~ WDNPRP
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24
25

MR. BAIO: Your Honor, | can't pretend to be a412
expert. Mary Eaton isnot here. But just a couple of things.
| think, although there were alot of words, | think the answer
was, yes, they could have done what you asked. That is, they
could have created amonitor. These things are all done with
computers. They did that, when we see Mr. Waterman, who is
going to come up with 500 million downloads or some number like
that, and they sued LimeWirein 2006, and they're claiming in
this courtroom that it is the greatest theft of music in the
history of the world and they didn't monitor anything.

Now, if thereis aburden, | don't know how they could
have met it. And the other thing that's completely within
their power --

THE COURT:: If thereis aburden, you don't know how

plaintiffs could have met it?

MR. BAIO: No, how they met it. How they did meet it

in this case.

The other thing that's completely in their control is

registration.

I may have misspoken, your Honor. | meant, if they
have the burden, they certainly didn't satisfy it, given what
was available to them. But they have the power to register
immediately. What wasit? 10 bucks? I'm not sure. And they
didn't. They'rein the business.

So, without getting into the nuances, because | can't,

©O© 0N A~ WDNPRP
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copyright and | don't register within the 90-day grace period,
I lose my right to bring aclaim for statutory damages against
infringer A.

But if | have registered and then infringer B starts
toinfringe, | get to go after infringer B for statutory
damages, whether or not | registered the work within the 90-day
period, regardless. In this case, the direct infringer is not
LimeWire, the direct infringers are the individuals who are
uploading and downloading copies of those tracks, and they
change over time.

So the infringements that LimeWireis responsible for
in this case could start in this period as infringement A, but
many started after the works were registered.

THE COURT: OK.

MR. KLAUS: | understand that is not an argument that
your Honor has accepted in your interpretation of 412, but |
think that is why there's not -- there certainly was not
advance notice before your Honor's decision that, in the case
of asecondary infringer which induced infringement the way
that LimeWire did, that one would have to be on notice that
effectively what the statute would be providing with respect to
that type of defendant would be register within 90 days or lose
any right to pursue statutory damages against that defendant.

THE COURT: Now it'sclear.

Thank you. Would counsel like to raise anything?

156nari4
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| think those two answers have something to do with whether
they have satisfied their burden or can do so.

THE COURT: Could | have any submissions on 412 by
noon on Sunday?

MR. KLAUS: Yes, of course, your Honor.

MR. BAIO: Yes, your Honor.

THE COURT: Thank you. Anything else?

Mr. Gorton is your next witness?

MR. POMERANTZ: Y es, your Honor.

THE COURT:: You had wanted aruling on good faith at
this point?

MR. POMERANTZ: Y es, your Honor.

THE COURT: | think I need to hear more about what
will be said. In other words, | don't know how, | don't know
whether or not he fits within the protection that Bilzerian
would give.

MR. POMERANTZ: | think we are now focusing on the FLP
portion of the Bilzerian issue?

THE COURT: Yes.

MR. POMERANTZ: just because my head isn't around that
issue right now, can we submit aletter just limited to that --
not restating everything we have said in the past but focusing
on that one issue -- sometime over the weekend.

THE COURT:: That would befine. Also Sunday by noon
from both sides.

Page 845 - Page 848 (30)
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MR. POMERANTZ: Yes.

MR. BAIO: Yes, your Honor.

There is another nuance, since Mr. Gorton is going to
be the first witness. | don't know whether plaintiff's counsel
intends to do what occurred during the voir dire with, you
won't allow us to know what your lawyerstold you. Invocations
of privilege are permitted or they're not. They're either
successful or not. But | don't know whether the plaintiff
intends to ask questions and then load them up with, Y ou won't
tell us whether your lawyer told you that you are a horrible
person, whatever else. That would be extremely prejudicial.
And | think, however the ruling goes, that that should not be a
show for the jury.

MR. POMERANTZ: vour Honor, | did that for purposes of
the Bilzerian issue and your Honor's education. | would not
expect that | would do that type of questioning in front of the
jury, athough | do think it is appropriate to simply let the
jury know that he received legal advice.

| am not going to say you won't tell us what your
lawyer said, but | think, given the way the story has played
out and the fact that there was this, in our view, crystal
clear Supreme Court ruling that came down in the middle of
2005, | think it is at least relevant that he had lawyers
representing him and he got legal advice.

We don't plan on then going a step further and doing

1
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what Mr. Baio is concerned with, which is, and you won't tell
us what they said to you. | won't ask that kind of question.

MR. BAIO: Fair enough, your Honor.

THE COURT: OK. That'sfine.

Thank you.

If there's nothing else, have a good weekend.

MR. BAIO: Thank you.

THE COURT: We are adjourned.

(Adjourned to Monday, May 9, 2011, at 10:00 am.)
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