3542

Court File No. T-955-21
FEDERAL COURT
B E T W E E N:
ROGERS MEDIA INC.
ROGERS COMMUNICATIONS INC.
BCE INC.
BELL MEDIA INC.
CTV SPECIALTY TELEVISION ENTERPRISES INC.
THE SPORTS NETWORK INC.
LE RESEAU DES SPORTS (RDS) INC.
GROUPE TVA INC.
Plaintiffs
- and JOHN DOE 1
JOHN DOE 2
OTHER UNIDENTIFIED PERSONS WHO OPERATE UNAUTHORIZED STREAMING
SERVERS PROVIDING ACCESS TO NHL LIVE GAMES IN CANADA
Defendants
- and BELL CANADA
BRAGG COMMUNICATIONS INC. dba EASTLINK
COGECO CONNEXION INC.
DISTRIBUTEL COMMUNICATIONS LIMITED
FIDO SOLUTIONS INC.
ROGERS COMMUNICATIONS CANADA INC.
SASKATCHEWAN TELECOMMUNICATIONS
SHAW COMMUNICATIONS INC.
TEKSAVYY SOLUTIONS INC.
TELUS COMMUNICATIONS INC.
VIDEOTRON LTD.
Third Party Respondents
WRITTEN REPRESENTATIONS
(PUBLIC REDACTED VERSION)
(Motion for an interlocutory injunction Order binding third parties
pursuant to Rule 373 of the Federal Courts Rules)

3543

TABLE OF CONTENTS
OVERVIEW .................................................................................................................................. 1
II. FACTS .................................................................................................................................... 3
A. The Plaintiffs and their Rights in NHL Live Games .......................................................... 3
(1)

The Plaintiffs ................................................................................................................ 3

(2)

The National Hockey League (NHL) ........................................................................... 4

(3)

The Plaintiffs’ Rights in NHL Live Games ................................................................. 7

(4)

The Plaintiffs’ Broadcast of NHL Live Games and NHL-related Programs ............... 9

(5)

Importance of Live Sports and NHL Live Games for the Plaintiffs .......................... 11

B. Unauthorized Streaming on the Internet........................................................................... 14
(1)

The Internet ................................................................................................................ 14

(2)

Internet Piracy (Streaming) ........................................................................................ 16

(3)

The Extent of the Harm Caused by the Piracy Problem ............................................ 19

C. The Defendants’ Unauthorized Streaming Servers .......................................................... 23
(1)

The Defendants’ Provision of Unauthorized Access to NHL Live Games ............... 23

(2)

The Plaintiffs’ Enforcement Efforts to Curb Piracy of NHL Live Games in Canada 29

(3)

Difficulties in Identifying Operators of Unauthorized Streaming Servers ................ 31

D. Addressing Piracy through ISP-implemented Site-blocking ........................................... 33
(1)

Internet Service Providers .......................................................................................... 34

(2)

Site Blocking .............................................................................................................. 35

III. SUBMISSIONS .................................................................................................................... 42
A. The Order Sought (and Why) ............................................................................................. 42
B. The Federal Court has jurisdiction to grant the Order sought ....................................... 48
C. The test to be met for the issuance of a site blocking Order ............................................ 54
D. Strong prima facie case of infringement ............................................................................ 57
(1)

The Defendants infringe the Plaintiffs’ rights to communicate NHL Live Games to
the public by telecommunication ............................................................................... 57

(2)

The Defendants’ activities do not fall within the statutory exception of providing
only the means of telecommunication........................................................................ 58

3544

E. Irreparable harm ................................................................................................................. 61
F. Balance of convenience ........................................................................................................ 66
(1)

The Order will be effective ........................................................................................ 67

(2)

The Order will be dissuasive ...................................................................................... 69

(3)

The Order is not unnecessarily complicated or costly ............................................... 70

(4)

The Order will not create barriers to legitimate trade ................................................ 73

(5)

The Order strikes a fair balance between the rights of the parties and of third parties
potentially affected by the relief ................................................................................ 76

(6)

Substitutability of the Unauthorized Streaming Servers is limited ............................ 78

(7)

The Order contains strong safeguards against its abuse............................................. 78

G. The Third Party Respondents should be bound by the Order sought............................ 79
H. Section 36 of the Telecommunication Act does not apply to the Order sought............... 81
I. Confidentiality...................................................................................................................... 82
J. Substituted service of the Statement of Claim upon the Defendants .............................. 84
IV. CONCLUSION .................................................................................................................... 85

3545

OVERVIEW
1.

The Plaintiffs have invested significant resources over the last few years to curb different
forms of piracy of their television and movie content. The Federal Court has also been
willing to consider new approaches to ensure that rightsholders can have an effective
remedy against new forms of piracy, including more recently the issuance of a site blocking
order in the GoldTV case (2019 FC 1432, aff’d 2021 FCA 100).

2.

However, technology is continuing to evolve rapidly (including the Internet getting faster,
cheaper and more widely accessible) and pirates are becoming increasingly more
sophisticated, changing the way they pirate TV content and taking further steps to remain
anonymous and circumvent enforcement efforts around the world. As a result, the Plaintiffs
(and other copyright owners) are required to constantly adapt their strategies to be able to
effectively enforce their rights.

3.

Highly valuable and popular live content (e.g., NHL games in Canada) now poses a
particular challenge for enforcing copyright. These events are best experienced, and indeed
almost exclusively watched, in real time. The Plaintiffs collectively invest hundreds of
millions of dollars every year to acquire all rights in Canada to broadcast NHL live games.

4.

Yet, sophisticated pirates are increasingly able to deliver unauthorized high-definition
streams of live sports events in real time to a large number of viewers by investing in
complex technological infrastructures with anonymous servers located all over the world.
Some of these servers are only active and can only be identified during the live broadcast
of a popular event and pirates are even able to adjust their infrastructures during the
broadcast to attempt to circumvent enforcement measures.

5.

Monitoring of some of the NHL games broadcast in Canada over the last few months has
shown that hundreds of distinct anonymous servers accessible from Canada were
broadcasting these games in real time over the Internet without any authorization, every
week. Over 95% of these servers were located outside of Canada.
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6.

The Plaintiffs are thus asking this Court to also adapt existing remedies and grant the only
effective remedy available in these circumstances to stop such blatant and widespread
infringement of the Plaintiffs’ rights in Canada, by issuing an interlocutory injunction
directed at Canadian Internet Service Providers (i.e., the Third Party Respondents) to enjoin
them to temporarily and dynamically block, or attempt to block, access by their Internet
service subscribers to servers providing unauthorized access to NHL live games in Canada.

-2-
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II.

FACTS

A.

The Plaintiffs and their Rights in NHL Live Games
(1)

7.

The Plaintiffs

The Plaintiffs are well-known Canadian entities that own and operate a number of
television stations (the “Plaintiffs’ Stations”) and online subscription services (the
“Plaintiffs’ Online Services”) in Canada on which they broadcast a wide variety of
television programs, including sports programs and live sports events, for which they own
or exclusively license the Canadian rights to communicate to the public by
telecommunication.
 Affidavit of Greg Sansone, dated June 30, 2021 (“Sansone Aff.”), paras.
7-14 [Plaintiffs’ Motion Record dated July 7, 2021 (“PMR”) Tab 2]
 Affidavit of Nathalie Cook, dated June 28, 2021 (“Cook Aff.”), paras.
8-20 [PMR Tab 3]
 Affidavit of Louis-Philippe Neveu, dated June 30, 2021 (“Neveu Aff.”),
paras. 7-13 [PMR Tab 4]

8.

Rogers Media Inc., a fully owned subsidiary of Rogers Communications Inc, is a Canadian
media company that engages in, inter alia, broadcasting (“Rogers Media”). As a
broadcaster, Rogers Media owns and/or operates numerous television stations, which are
distributed in Canada through broadcasting distribution undertakings (“BDUs”), such as
Rogers Media’s affiliate Rogers Communications Canada Inc. (“Rogers Cable”) and other
competing BDUs in Canada, to which Canadian consumers subscribe for a fee. Certain of
its stations are also broadcast over the air for free.
 Sansone Aff., paras. 7-8 and 11 [PMR Tab 2]

9.

BCE Inc. (“BCE”) is Canada’s largest communications company, incorporated in 1970
and having roots in The Bell Telephone Company of Canada, which was founded in 1880.
 Cook Aff., para. 8 [PMR Tab 3]

10.

Bell Media Inc. (“Bell Media”) is a wholly owned subsidiary of Bell Canada, which is in
turn a wholly owned subsidiary of BCE. Bell Media is a Canadian media company that
engages in, inter alia, broadcasting. CTV Specialty Television Enterprises Inc. (“CTV
-3-
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Television”) is a subsidiary of Bell Media, while The Sports Network Inc. (“The Sports
Network”) and Le Reseau des Sports (RDS) Inc. (“Reseau des Sports”) are specialty
television stations in Canada, and subsidiaries of CTV Television.
 Cook Aff., paras. 9-12 [PMR Tab 3]
11.

As a broadcaster, Bell Media owns and/or operates the above-mentioned television stations
(and others), which are distributed in Canada through BDUs, such as its parent Bell Canada
and its affiliate Bell ExpressVu (which together jointly do business as “Bell TV”) and other
competing BDUs in Canada. Some of its stations are also broadcast over the air for free.
 Cook Aff., paras. 13-17 [PMR Tab 3]

12.

BCE, Bell Media, CTV Television, The Sports Network and Reseau des Sports are all
affiliates, collectively referred to hereinafter as “Bell”.

13.

Groupe TVA Inc. (“Groupe TVA”) is a broadcaster that owns and/or operates numerous
television stations, which are distributed through several BDUs, including Groupe TVA’s
affiliate Vidéotron Ltd. (“Videotron”). Certain of its stations are also broadcast over the
air for free.
 Neveu Aff., paras. 7-11 [PMR Tab 4]
(2)

The National Hockey League (NHL)

The NHL Generally
14.

Founded in 1917, the National Hockey League (“NHL”) is a professional ice hockey
league operating in Canada and the United States.
 Sansone Aff., para. 20 [PMR Tab 2]

15.

The NHL currently comprises a total of thirty-two (32) teams, including the following
seven (7) Canadian teams:
(a)

The Montreal Canadiens;

(b)

The Ottawa Senators;
-4-
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(c)

The Toronto Maple Leafs;

(d)

The Winnipeg Jets;

(e)

The Calgary Flames;

(f)

The Edmonton Oilers; and

(g)

The Vancouver Canucks.
 Sansone Aff., para. 21 [PMR Tab 2]

16.

NHL teams compete in one-year seasons that are typically divided into three phases:
(a)

Pre-season: typically held during the last two weeks of September and consists of
about 6 to 8 exhibition games per team;

(b)

Regular season: typically held from early October to early April and consists of 82
games per team, for a total of 1271 games; and

(c)

Stanley Cup Playoffs and Final: typically held from mid-April to mid-June and
consist of an elimination tournament of four rounds, in which the highest-ranked
teams compete for the Stanley Cup. Each round consists in a best-of-seven series,
and the total number of games for the Stanley Cup Playoffs and Final can therefore
vary between 60 and 105 games.
 Sansone Aff., para. 23 [PMR Tab 2]

17.

The number of games played on a given day in the regular season usually varies between
5 and 10 games, sometimes all of which are played simultaneously.
 Sansone Aff., para. 27 [PMR Tab 2]

18.

Due to the COVID-19 pandemic, the schedule of the 2020-21 season was shortened and
did not include any pre-season games. The regular season was condensed to 56 games per
-5-
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team (for a total of 868 games) played from January 13, 2021 until May 19, 2021. The
Stanley Cup Playoffs and Final began in mid-May 2021 and will end by mid-July 2021. It
is currently expected that the NHL will return to its normal schedule for the 2021-22 season
in September.
 Sansone Aff., paras. 28-32, Exhibit GS-7 and GS-8 [PMR Tabs 2, GS7 and GS-8]
The Broadcast of NHL Live Games in Canada
19.

NHL games are filmed and produced (by adding text, images, videos, commentaries, etc.
to the footage) by the broadcaster(s) holding rights to the game in question in Canada and
the United States. Depending on whether a given NHL game is considered a National Game
or a Regional Game (as these terms are defined below), copyright in the live footage and
production (the “NHL Live Games”) is assigned from the broadcaster(s) to the NHL or to
the local NHL team playing the NHL Live Game. The NHL and the NHL teams in turn
license these rights back to the broadcasters.
 Sansone Aff., para. 34 [PMR Tab 2]

20.

In particular, the rights to broadcast (i.e., communicate to the public by telecommunication)
NHL Live Games through television broadcast and online streaming in Canada are divided
as follows:
(a)

National Rights: the rights to NHL Live Games that are broadcast nationally,
referred to as “National Games”, are owned by the NHL who licenses these rights
to Rogers Media, as explained below. National Games include:
i. All live nationally broadcast regular season NHL games designated as
“national games” by the NHL involving a Canadian-based NHL Team;
ii. All live regular season NHL games involving two US-based NHL Teams;
iii. All live games of the Stanley Cup Playoffs and Final; and
iv. Select live events, including but not limited to NHL All-Star Games.
-6-
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(b)

Regional Rights: All NHL Live Games that are not designated as National Games
are referred to as “Regional Games”. Each Canadian NHL team owns the rights to
the Regional Games it plays. The broadcasting rights to these Regional Games are
geographically divided between:
i. In Market: Each Canadian NHL team is free to license its broadcasting
rights to any broadcaster(s) but only for the team’s broadcasting territory
(“In-Market”); and
ii. Out-of-market: The broadcasting rights to Regional Games outside of the
Canadian NHL teams’ respective territory (“Out-of-market”) are
exclusively held by the NHL and/or its affiliates who, in turn, licenses these
broadcasting rights in Canada to Rogers Media.
 Sansone Aff., paras. 35-36 [PMR Tab 2]

(3)
21.

The Plaintiffs’ Rights in NHL Live Games

Together, the Plaintiffs hold all National and Regional rights to NHL Live Games in
Canada (which in turn they sublicense to other broadcasters in some situations):
(a)

Rogers Media holds the exclusive rights to distribute, through television broadcast
and online streaming:
i. All National Games in the English language (for the 2014-15 through the
2025-26 NHL seasons);
ii. All Regional Games of the following NHL teams in their respective territory
(i.e., “In-Market”):
1. Calgary Flames (for the 2020-21 through 2023-24 NHL seasons);
2. Edmonton Oilers (for the 2020-21 through 2023-24 NHL seasons);
3. Vancouver Canucks (for the 2012-13 through 2022-23 NHL
seasons); and
-7-

3552

4. Toronto Maple Leafs (shared with co-Plaintiff Bell, for the 2015-16
through 2025-26 NHL seasons).
iii. All Out-of-market Regional Games (for the 2014-15 through the 2025-26
NHL seasons), which are notably available online via the NHL Live service
operated in Canada by Rogers Media (as discussed below).
 Sansone Aff., paras. 33 and 39-46 [PMR Tab 2]
 Affidavit of Jason Vallée Buchanan, dated July 2, 2021 (“Vallée
Buchanan Aff.”), paras. 5-6 and 10-18, Exhibits JVB-1 and JVB-3 to
JVB-5 [PMR Tabs 12, JVB-1 and JVB-3 to JVB-5]
(b)

Bell holds the exclusive rights to distribute all the Regional Games of the following
NHL teams in their respective territory (i.e., “In-Market”):
i. Montreal Canadiens (for the 2014-15 NHL season through the end of the
2025-26 NHL season for the French language, and for the 2017-18 NHL
season through the end of the 2021-22 NHL season for the English
language);
ii. Ottawa Senators (for the 2014-15 NHL season through at least the 2024-25
NHL season);
iii. Winnipeg Jets (for the 2021-22 NHL season through at least the 2023-24
NHL season); and
iv. Toronto Maple Leafs (shared with Co-Plaintiff Rogers Media, for the 201516 through 2025-26 NHL seasons).
 Cook Aff., paras. 25-27 [PMR Tab 3]
 Vallée Buchanan Aff., paras. 13-15 and 19-30, Exhibits JVB-4 and
JVB-6 to JVB-9 [PMR Tabs 12, JVB-4 and JVB-6 to JVB-9]
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(c)

Groupe TVA holds the exclusive rights to distribute select National Games in the
French language, for the 2014-15 through the 2025-26 NHL seasons.
 Neveu Aff., paras. 18-20 [PMR Tab 4]
 Vallée Buchanan Aff., paras. 31-33, Exhibit JVB-10 [PMR Tabs 12 and
JVB-10]

22.

Plaintiff Rogers Media also sublicenses on a non-exclusive basis select National Games it
produces to also be broadcast by the Canadian Broadcasting Corporation (CBC) and,
during certain seasons but not the 2020-21 NHL season, by the Aboriginal Peoples
Television Network (APTN).
 Sansone Aff., para. 42 [PMR Tab 2]
(4)

23.

The Plaintiffs’ Broadcast of NHL Live Games and NHL-related Programs

The Plaintiffs broadcast NHL Live Games on the Plaintiffs’ Stations and the Plaintiffs’
Online Services. These broadcasts are generally preceded or followed by various daily
sports news and highlight shows (“NHL-related Programs”) which are typically watched
by the same consumers.

24.

In particular, Rogers Media broadcast its NHL Live Games through:
(a)

the following television stations:
i. Rogers Media’s Sportsnet-branded discretionary stations, which include
four regional stations (namely Sportsnet East, Sportsnet Ontario, Sportsnet
West and Sportsnet Pacific), two nationally distributed stations (Sportsnet
One and Sportsnet 360) and three team stations (namely SN Oilers, SN
Flames and SN Canucks);
ii. The Citytv and OMNI conventional stations;
iii. The FX and FXX discretionary stations; and
iv. NHL Centre Ice (providing access to Out-of-Market Regional Games), and
-9-
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(b)

the following online services:
i. Rogers Media’s Sportsnet NOW and Sportsnet NOW+; and
ii. NHL Live, operated by Rogers Media pursuant to an agreement with the
NHL and providing access to all National Games and Out-of-Market
Regional Games.
 Sansone Aff., paras. 47 and 50-51 [PMR Tab 2]

25.

In addition to its broadcast of NHL Live Games, Rogers Media also produces and
broadcasts various NHL-related Programs, including Hockey Central, Sportsnet Central
and Tim & Friends.
 Sansone Aff., paras. 61-62 [PMR Tab 2]

26.

Bell broadcasts its NHL Live Games through its TSN-branded discretionary stations
(which include TSN1, TSN2, TSN3, TSN4 and TSN5), its RDS-branded discretionary
stations (which include RDS and RDS2), and through their corresponding online services
TSN DIRECT and RDS DIRECT.
 Cook Aff., paras. 30 and 34 [PMR Tab 3]

27.

In addition, Bell also produces and broadcasts various NHL-related Programs, including
SportsCentre, Sports 30, 5 À 7, Hockey 360, E2M (Entre deux Matchs), On Jase,
Max&Bruno, Canadiens Express, That’s Hockey, l’Antichambre and D’Un Autre Angle.
 Cook Aff., paras. 35-36 [PMR Tab 3]

28.

Groupe TVA broadcasts its NHL Live Games through its TVA conventional station and
its TVA Sports-branded discretionary stations (which include TVA Sports, TVA Sports 2
and TVA Sports 3), and through its corresponding online service TVA SPORTS DIRECT.
 Neveu Aff., paras. 23 and 27 [PMR Tab 4]

29.

In addition, Groupe TVA also produces and broadcasts various NHL-related Programs,
including JiC and Dave Morissette en Direct.
 Neveu Aff., paras. 28-29 [PMR Tab 4]
- 10 -
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30.

With the exception of certain NHL Live Games broadcast on conventional stations (e.g.,
Citytv, OMNI, TVA, CBC), NHL Live Games and NHL-related Programs can typically
only be accessed in Canada with a paid television subscription or through a subscription to
the Plaintiffs’ Online Services. For reference purposes, the average Canadian subscriber
paid between $60.60 - $77.97 per month in television services in 2018.
 Sansone Aff., paras. 54-55 [PMR Tab 2]
 Cook Aff., paras. 32 and 34 [PMR Tab 3]
 Neveu Aff., paras. 25 and 27 [PMR Tab 4]
(5)

31.

Importance of Live Sports and NHL Live Games for the Plaintiffs

While revenues related to the broadcast of NHL Live Games are highly confidential, it is
fair to say that the broadcast of live sports events, including NHL Live Games, accounts
for the vast majority of the viewership and revenues associated with the Plaintiffs’
aforementioned Stations and Online Services and is of significant importance to the
Plaintiffs. For instance, in 2019, Rogers Media’s Sportsnet-branded stations alone
generated revenues of more than 700 million dollars, and Bell’s TSN-branded stations and
RDS-branded stations generated revenues of approximately 500 million and 150 million
dollars, respectively.
 Sansone Aff., paras. 63-65 and 69 [PMR Tab 2]
 Cook Aff., paras. 33 and 37-39 [PMR Tab 3]
 Neveu Aff., paras. 26 and 30-32 [PMR Tab 4]

32.

Unlike video-on-demand (“VOD”) content (e.g., movies, television shows), sports events
are primarily relevant and best experienced live, and the only legal way to watch most
sports events live, other than attending in-person, is through the broadcaster holding the
rights to the event in question in Canada.


Sansone Aff., paras. 65-66 [PMR Tab 2]
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33.

The extensive coverage of live sports by the Plaintiffs therefore creates a strong incentive
for consumers to purchase access to their stations through a television subscription or
through their online services.


34.

Sansone Aff., para. 66 [PMR Tab 2]

This is even more significant for NHL Live Games, which are widely watched across
Canada: 40% of Canadians say that hockey is the sport they watch the most, and highstakes games consistently rank among the top 10 most watched programs in Canada each
year.
 Sansone Aff., paras. 70-71 [PMR Tab 2]

35.

Viewership of NHL Live Games during the regular season varies between hundreds of
thousands to approximately two million viewers per game, depending on matchups, start
time and day of the week. This average typically doubles during the Stanley Cup Playoffs
and Final. For example, game 7 between the Toronto Maple Leafs and the Montreal
Canadiens (which occurred during round 1 of the 2021 Playoffs) reached more than 11
million viewers on the Sportsnet stations and the CBC station combined.
 Sansone Aff., paras. 48-49 [PMR Tab 2]
 Neveu Aff., paras. 26 and 33 [PMR Tab 4]

36.

Of these numbers, only 3% of subscribers watch the replay of the games instead of in real
time, which explains the significant importance of live broadcast of games for the Plaintiffs.
 Neveu Aff., para. 26 [PMR Tab 4]

37.

Moreover, the fact that viewers watch sports content in real time means that they cannot
fast-forward through television commercials, and advertisers will know the specific time
and date the content will be viewed such that they are prepared to invest large sums to run
commercials during live sports events such as NHL Live Games. This fact, combined to
the popularity of NHL Live Games, makes the licensing rights extremely valuable.


Sansone Aff., para. 67 [PMR Tab 2]
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38.

The popularity of NHL Live Games also directly impacts the viewership of NHL-related
programs (e.g., hockey-related talk-shows) broadcast on the Plaintiffs’ Stations and Online
Services, usually right before, during or after an NHL Live Game, and which are typically
watched by the same consumers. For example, the viewership of some of Bell’s NHLrelated programs triples or quadruples when such programs air right after or before an NHL
Live Game broadcast by Bell.
 Sansone Aff., paras. 61-62 and 72-73 [PMR Tab 2]
 Cook Aff., paras. 35-36 and 40-41 [PMR Tab 3]
 Neveu Aff., paras. 28-29 and 34 [PMR Tab 4]

39.

The Plaintiffs therefore devote a significant amount of resources to the development,
production, acquisition, distribution and promotion of NHL Live Games. For instance, the
licensing costs for the National and Regional Out-of-Market broadcasting rights (i.e.,
excluding In-Market regional rights) in Canada have been reported to be over $400M per
year, excluding the costs associated with production, distribution and promotion. The
licensing costs for Regional In-Market broadcasting rights (i.e., excluding Out-of-Market
regional rights) for one team are estimated at tens of millions of dollars per NHL season.
 Sansone Aff., para. 74 [PMR Tab 2]
 Cook Aff., paras. 21-23 and 29, Exhibit NC-11 and NC-12 [PMR Tabs
3, NC-11 and NC-12]

40.

The real-time nature of NHL Live Games and their popularity also create additional
technical challenges compared to the broadcast of non-live and less popular content. The
Plaintiffs devote significant resources to acquire, maintain and operate the infrastructure
necessary to successfully broadcast live sports events in high definition video to millions
of viewers in real time, both through television broadcast and online services.
 Sansone Aff., para. 68 [PMR Tab 2]

- 13 -
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B.

Unauthorized Streaming on the Internet
(1)

41.

The Internet

The Internet is a global network that can be construed as a collection of “nodes” that are
directly or indirectly connected to each other, which can take the form of a variety of
electronic devices that have different uses and purposes, and that have the ability to
communicate with one another on that network.
 Affidavit of Erone Quek, dated June 28, 2021 (“Quek Aff.”), paras. 1213 [PMR Tab 5]


42.

While nodes that are typically used by Internet consumers, such as personal computers and
smartphones, tend to focus on “accessing” content on the Internet, other nodes used by
operators of various Internet services are designated to host and “provide” content to other
nodes, for example a server hosting a website or processing e-mail exchanges.
 Quek Aff., para. 13 [PMR Tab 5]

43.

These nodes are linked through a complex infrastructure that routes network traffic and
manages connections in a manner that is essentially instantaneous and invisible to the
average Internet user. When a user visits a website by entering its address into an Internet
browser and the main page of that website is then displayed on the user’s device, in
practice, the user’s device (a node on the Internet) and the server hosting the website
(another node) connect to one another, usually through a series of intermediary nodes,
ultimately leading to the page appearing on the user’s device.
 Quek Aff., para. 14 [PMR Tab 5]

44.

Generally, nodes that are interconnected through the Internet are each assigned a numerical
label, called an Internet Protocol address (“IP address”), used to uniquely identify the
nodes and route network traffic between each of them. Usually, Internet users do not use

- 14 -
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the IP address to connect to a node or a website, but instead use addresses, such as
“google.com”, which are referred to as “domain names” or “domains”.
 Quek Aff., paras. 40-43 [PMR Tab 5]

45.

The “Domain Name System” or “DNS” bridges the gap between IP addresses and domains
or subdomains. The DNS is essentially the Internet’s phonebook and matches each domain
with its corresponding IP address such that when a user attempts to connect to a recognized
domain, the DNS will automatically point the user to the node having the IP address
associated with that domain.
 Quek Aff., para. 44 [PMR Tab 5]


46.

The Internet can be used to transfer virtually any type of data (e.g., text files, photos, sound,
video, databases, applications, etc.). The transfer of data on the Internet always involves
two mirror acts:
(a)

Downloading, which involves a first node obtaining a copy of that data from a
second node connected to the Internet and, simultaneously,

(b)

Uploading, which involves the second node transmitting data to the first node
connected to the Internet.


47.

There are two different methods of downloading audio and video content:
(a)

Permanent download: implies the download of a complete and permanent copy
of the data (e.g., a video), which can be watched and re-watched an infinite number
of times once the entire download is completed; and

(b)

Streaming: implies the download of a temporary copy of the video, which will be
played as the download progress and is subsequently or progressively automatically
- 15 -
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deleted from the device. Such method requires little to no computer storage space
and permits near instant viewing of the content. In order for the stream to be
displayed on the end viewer’s device, the video file must still be transferred to the
end viewer’s device (temporarily) by a Server at the end viewer’s request, and the
end viewer’s device reads the video file as the transfer (technically a “download”)
progresses. By way of analogy, streaming is akin to reading a book by being
provided with one page at a time, which page is discarded once read.

(2)
48.

Internet Piracy (Streaming)

While there are popular legitimate services such as Netflix and YouTube that rely on
streaming, the Internet also contains many illegitimate or pirate services that provide easy
access to infringing video content and allow Internet subscribers to stream that content
without authorization from rightsholders. In order for such illegitimate services to stream
video content to end viewers, a number of technological components are required.

49.

First, a "Source Feed" of input video is needed. In a pirate streaming service, the pirates
capture the live authorized broadcasts using various means, and upload that unauthorized
content for streaming.


50.

A "Streaming Infrastructure" is also needed to distribute video content to end viewers.
It contains multiple hardware (e.g. various servers rented from hosting providers) and
software components operated by the same entity, including:
(a)

A "Streaming Server" receives a copy of the Source Feed from elsewhere within
the Streaming Infrastructure and transmits it to the end viewer’s device. When a
video file is streamed, it is broken down into many discrete small media files
(referred to as “segments” or “chunks”, corresponding to book pages in the abovementioned book analogy). These segments can be all located on one Streaming
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Server (in a small operation), or distributed or duplicated across multiple different
Streaming Servers within the same Streaming Infrastructure (in larger operations).

51.

The Streaming Server

thus play

a central role in the unauthorized communication of copyrighted content (including live
sports broadcasts) to the end viewer’s client device.

52.

However, the end viewer is generally unaware of the Streaming Server(s) they are
connecting to and how the Streaming Infrastructure is functioning in the back end. Rather,
the end viewer will typically rely on user-friendly websites and services in the front end
(“Streaming Platforms”) to access the desired video content. The Streaming Platforms
facilitate access to the content available from different Streaming Infrastructures by
embedding a video player software component or by linking to a website containing such
a component.


53.

Unauthorized content is typically offered through two types of Streaming Platforms:

- 17 -
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(a)

Open Web Piracy Sites are streaming websites that are typically free and publicly
available to all and that are monetized with advertising and donations. Such sites
can typically be accessed on any web browser and can easily be found by searching
for them using a search engine or by finding “aggregator” websites that will share
lists of links to sites where you can watch unauthorized content:

(b)

Unauthorized Subscription Services (sometimes referred to as “IPTV services”)
are services that can only be accessed through a paid subscription. Depending on
the service, a monthly subscription can normally range from $7 to $15. Subscribers
can access content via a television set-top box or other types of electronic devices
such as computers and smartphones. These tend to offer a higher quality than Open
Web Piracy Services with user-friendly interfaces, including searchable menus for
browsing channels, genres and programs. Unauthorized Subscription Services can
easily be identified by users through word of mouth and on social media:
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 Affidavit of Steven Rogers, dated June 28, 2021 (“Rogers Aff.”), paras.
6-7 [PMR Tab 10]

54.

In some cases, the Streaming Platform can be operated by the same pirate as the Streaming
Infrastructure, but in most cases they are unrelated. In fact, a single Streaming
Infrastructure may be accessed using a number of different Streaming Platforms (e.g., up
to 700).

(3)

55.

The Extent of the Harm Caused by the Piracy Problem

Streaming Platforms and Streaming Infrastructures that do not have the authorization from
copyright owners to rebroadcast all sorts of television content (TV series, movies, sports
events, etc.) to users are widespread and are becoming increasingly popular worldwide.
Canadians made 2.5 billion visits to piracy websites in 2017, ranking Canada as number
11 in the world in regard to television piracy.
 Sansone Aff., paras. 75-78, Exhibits GS-19 to GS-22 [PMR Tabs 2 and
GS-19 to GS-22]

56.

The Plaintiffs take the piracy problem very seriously and have invested important resources
in the last years in enforcement efforts against piracy of TV and movie content. However,
technology is evolving rapidly (including the Internet getting faster, cheaper and more
widely accessible) and pirates are also becoming more sophisticated over time, changing
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the way they pirate TV content as the technology evolves and as they seek to circumvent
enforcement efforts. As a result, the Plaintiffs (and other copyright owners) are required to
constantly adapt their strategies to be able to enforce their rights, with variable success.
 Sansone Aff., paras. 93-102 [PMR Tab 2]
 Cook Aff., para. 42 [PMR Tab 3]
 Neveu Aff., para. 36 [PMR Tab 4]
57.

As part of their enforcement efforts, the Plaintiffs, or their affiliates/parents, have notably
initiated various Court proceedings over the last few years to tackle the new trends in piracy
as they emerged, including actions against:
(a)

individuals and businesses who sold electronic devices providing users with the
ability to access a vast amount of unauthorized live and on-demand television
content (called “pre-loaded set-top boxes”) for copyright infringement, and notably
obtained an interlocutory injunction order;
 Sansone Aff., paras. 104-110 [PMR Tab 2]
 Cook Aff., paras. 42-44 [PMR Tab 3]
 Neveu Aff., para. 36 [PMR Tab 4]
 Bell Canada v Red Rhino Entertainment Inc., 2019 FC 1460 (Norris J.)
[Plaintiffs’ Book of Authorities (“PBA”) Tab 7]
 Bell Canada v Vincent Wesley (MTL FREETv.com), 2018 FC 66 (Roy
J.) [PBA Tab 8]
 Bell Canada v 1326030 Ontario Inc. (iTVBox.net), 2016 FC 612
(Tremblay-Lamer J.) (“iTVBox.net”) [PBA Tab 3]

(b)

such individuals who continued to operate their business of pre-loaded set-top
boxes after the interlocutory injunction was issued, by charging them with contempt
of Court;
 Sansone Aff., paras. 111-112 [PMR Tab 2]
 Cook Aff., paras. 42 and 44 [PMR Tab 3]
 Neveu Aff., para. 36 [PMR Tab 4]
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(c)

a Canadian individual named Adam Lackman who owned and operated a website
hosting and distributing a large number of infringing applications proving access to
unauthorized content, against whom an interlocutory injunction was obtained; and
 Sansone Aff., para. 113-117 [PMR Tab 2]
 Cook Aff., para. 42 [PMR Tab 3]
 Neveu Aff., para. 36 [PMR Tab 4]
 Bell Canada v Lackman, 2017 FC 634 (Bell J.) [PBA Tab 4]

(d)

various individuals involved in the operation of the IPTV Express service that
provided unauthorized access to television stations operated by, inter alia, Rogers
Media and Bell Media, and notably obtained an Interim Injunction Order requiring
the hosting provider and domain name registrar operating in Canada to disable
access to the servers and domains being used by the IPTV Express service;
 Sansone Aff., paras. 118-123, Exhibits GS-45 to GS-47 [PMR Tabs 2
and GS-45 to GS-47]
 Cook Aff., para. 42 [PMR Tab 3]

(e)

more recently, the “GoldTV services” which provided access to live television and
video-on-demand content for a fee through user-friendly interfaces. The Plaintiffs
first obtained interim and interlocutory injunctions against the unidentified
defendants, requiring them to disable the unauthorized GoldTV services. Despite
these efforts, not only did the defendants not comply with the injunction, but they
never appeared before the Court and continued to conceal their identity.
Accordingly, the Plaintiffs sought and ultimately obtained a site blocking order
enjoining Canadian Internet Service Providers (“ISPs”) to block access by their
users to the GoldTV services, which was then confirmed on appeal.
 Bell Media Inc. v GoldTV.biz, 2019 FC 1432 (Gleeson J.) (“GoldTV
FC”) [PBA Tab 9], confirmed in Teksavvy Solutions Inc. v Bell Media
Inc. et al., 2021 FCA 100 (Locke J.A.) (“GoldTV FCA”) [PBA Tab 24]
 Sansone Aff., paras. 133-140 [PMR Tab 2]
 Cook Aff., para. 42 [PMR Tab 3]
 Neveu Aff., para. 36 [PMR Tab 4]
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58.

Live sports events are among the most pirated television content: 362.7 million visits to
Streaming Platforms providing unauthorized sports content were made in the world in
January 2019 alone. Indeed, over half of sports fans consume sports content from
unauthorized Streaming Platforms at least once a month. The real cost of global sports
piracy is estimated at $28 billion, with North America being one of the global hotspots for
such piracy.
 Sansone Aff., paras. 79-82 and 92, Exhibits GS-23 to GS-25 and GS30 [PMR Tabs 2, GS-23 to GS-25 and GS-30]
 Cook Aff., para. 37 [PMR Tab 3]
 Neveu Aff., para. 30 [PMR Tab 4]

59.

More particularly, according to the results of a survey conducted earlier this year by
Plaintiff Rogers Media, one in ten sports fans in Canada volunteered having watched sports
content from unauthorized Streaming Platforms in a given week, and in 67% of cases it
was to watch NHL Live Games (the most pirated sports content in Canada).
 Sansone Aff., para. 81 [PMR Tab 2]

60.

The availability of unauthorized and user-friendly Streaming Platforms providing access
to infringing live sports events, and more particularly NHL Live Games, leads to permanent
and irreversible changes in consumer behaviour and has significant negative financial
consequences for television content creators, owners, and distributors. The impact of
television programming piracy on rightsholders and on BDUs is virtually impossible to
accurately quantify.
 Sansone Aff., para. 83 [PMR Tab 2]
 Cook Aff., para. 37 [PMR Tab 3]
 Neveu Aff., para. 30 [PMR Tab 4]

61.

By way of illustration, it was estimated in 2018 that BDUs in Canada lost a total of between
583,000 and 974,000 subscribers due to television piracy. The yearly decline in subscribers
of television services in Canada, which is at least in part due to piracy, would lead to an
annual decrease in revenues of between $122 million and $178 million for BDUs in
Canada. There would be additional revenues lost from subscribers who continue to
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subscribe to a BDU service but do not subscribe to a sports package at an additional
expense, due to their ability to access live sports content, when they wish to watch it,
through piracy.
 Sansone Aff., paras. 84-87, Exhibits GS-26 to GS-28 [PMR Tabs 2 and
GS-26 to GS-28]
 Cook Aff., para. 37 [PMR Tab 3]
 Neveu Aff., para. 30 [PMR Tab 4]
62.

The unauthorized access to and distribution of television content on the Internet also further
affects broadcasters and rightsholders such as the Plaintiffs as their content (including
notably NHL Live Games and NHL-related programs) becomes less attractive for
Canadian BDUs and their subscribers, and also decreases the value of advertising slots.
 Sansone Aff., paras. 90-91 [PMR Tab 2]
 Cook Aff., para. 37 [PMR Tab 3]
 Neveu Aff., para. 30 [PMR Tab 4]

C.

The Defendants’ Unauthorized Streaming Servers
(1)

63.

The Defendants’ Provision of Unauthorized Access to NHL Live Games

Being highly concerned by piracy, and especially the rapidly increasing piracy of NHL
Live Games in Canada, Rogers Cable, on behalf of co-Plaintiffs Rogers Media, retained
the services of a third-party vendor, Friend MTS Limited (“FMTS”), to monitor the
Internet and identify sites and services providing unauthorized access to live streams of
certain NHL Live Games broadcast in Canada on four television stations owned by Rogers
Media, namely Sportsnet One, Sportsnet Ontario, Sportsnet West and Sportsnet Pacific,
starting on or around January 30th, 2021.

 Affidavit of Greg Murray, dated June 30, 2021 (“Murray Aff.”), para.
20 [PMR Tab 6]

64.

FMTS offers various technological solutions to television broadcasters and copyright
owners to protect and enforce their rights against pirates who illegally access or distribute
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their content. Its services include notably the monitoring of unauthorized streams, sending
takedown notices and providing site blocking solutions.

65.

FMTS used various proprietary tools,

,

to identify, capture and analyze Streaming Servers providing unauthorized access to the
monitored NHL Live Games in Canada in real time (the “Unauthorized Streaming
Servers”).

66.

Between January 30, 2021 and May 30, 2021, FMTS identified a total of 53,443 instances
(incidents) where Streaming Servers were providing unauthorized access to streams of the
NHL Live Games monitored by FMTS. Approximately 79.7% of these instances originated
from Streaming Servers

67.

These incidents originated from 3,957 distinct Unauthorized Streaming Servers (including
1,666 distinct Streaming Servers

, with a mean of

822 distinct IP addresses per week (including 319 distinct IP addresses

68.

This monitoring also showed that the IP addresses of Unauthorized Streaming Servers
change on average every 3 ½ weeks, with approximately half of the IP addresses appearing
for only one single week. Also, approximately 95% of Streaming Servers and 96% of
were physically located outside

Streaming Servers
of Canada.
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69.

Since FMTS only monitored NHL Live Games broadcast on the four aforementioned
Rogers Media stations, it is to be expected that that the number of Unauthorized Streaming
Servers providing access to live streams of all NHL Live Games broadcast in Canada by
the Plaintiffs is higher than the figures reported above. This is a significant piracy problem.


70.

The Plaintiffs’ affiliated ISPs have confirmed that Unauthorized Streaming Servers
identified by FMTS were accessed by tens of thousands of their own Internet subscribers
in Canada on a daily basis, generating Internet traffic of tens of Gigabits per second during
the broadcast of NHL Live Games.
 Murray Aff., paras. 20-26 [PMR Tab 6]
 Affidavit of Sarah Farrugia, dated June 29, 2021 (“Farrugia Aff.”),
paras. 15-18 [PMR Tab 7]
 Affidavit of Mohamed Drif, dated July 5, 2021 (“Drif Aff.”), paras. 1518 [PMR Tab 8]

71.

Screen captures of a representative example of a Streaming Infrastructure comprising a
series of Unauthorized Streaming Servers providing access to the NHL Live Game between
the Montreal Canadiens and the Toronto Maple Leafs on May 27, 2021 EST (or May 28,
2021 London time) identified in the course of FMTS’ monitoring are reproduced below:
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72.

These Unauthorized Streaming Servers were located at IP addresses 77.83.117.128,
91.212.150.116, 91.212.150.132, 91.212.150.140, 185.232.52.4 and 185.232.52.31, and
were physically hosted in Russia and the Seychelles by different hosting providers based
in the Seychelles, the Netherlands and Ukraine.


73.

The unauthorized streams identified above were made available through various Open Web
Piracy Sites, including those operated on the domains “usagoals.video” and “livetotal.tv”,
as illustrated below:
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 Rogers Aff., paras. 32-34, [PMR Tab 10]
74.

A screen capture of another representative example of an Unauthorized Streaming Server
providing access to the same NHL Live Game is reproduced below:


75.

This Unauthorized Streaming Server was located at IP address 185.191.124.245, and was
physically hosted in the Seychelles by a hosting provider based in Hong Kong. The
unauthorized stream was made available through the “ComstarTV” Unauthorized
Subscription Service, as illustrated at the following page:
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 Rogers Aff., paras. 59-65, Exhibit SR-22 [PMR Tabs 10 and SR-22]
(2)

76.

The Plaintiffs’ Enforcement Efforts to Curb Piracy of NHL Live Games in
Canada

The Plaintiffs, by themselves and through the NHL, have invested important resources to
try to stop Unauthorized Streaming Servers from infringing their rights in NHL Live
Games in Canada.

77.

The NHL has been working closely with OpSec Online LLC (“OpSec”), a company
specialized in copyright enforcement services, to send takedown notices on its behalf to
different individuals and organizations involved at different levels in the operation of sites
providing access to infringing live streams of NHL Live Games. Since December 2019,
OpSec has sent a total of approximately 46,400 takedown notices on behalf of the NHL.
 Affidavit of Gareth Evans, dated May 14, 2021 (“Evans Aff.”), paras.
2, 11 and 13-16 [PMR Tab 11]

78.

For the 2020-21 NHL season alone (which only began in January 2021), approximately
26,300 takedown notices had been sent on behalf of the NHL as of the end of April. Only
approximately 11% of these notices led to a timely removal of the infringing content as
only legitimate sites (e.g., Facebook) comply with such notices. More than 80% of the
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individuals/organizations targeted by the notices received more than one takedown notice,
with no compliance.
 Evans Aff., paras. 17-19 [PMR Tab 11]
79.

More recently, Rogers Media also mandated FMTS to send notices to hosting providers
identified by FMTS as hosting Unauthorized Streaming Servers providing unauthorized
access to live streams of Sportsnet’s pre-game programming in the 15-minute window prior
to the NHL Live Games monitored by FMTS. Between May 1 and 31, 2021, FMTS sent
221 notices to hosting providers (including those hosting John Doe 2’s Unauthorized
Streaming Servers and some of John Doe 1’s Unauthorized Streaming Servers) asking
them to forward a notice of infringement to the operators of the Unauthorized Streaming
Servers, and has received no response.


80.

These efforts have been largely unsuccessful as most Unauthorized Streaming Servers
do not comply with notices.

 Evans Aff., paras. 18-19 [PMR Tab 11]

81.

The Plaintiffs also worked closely with a third party to monitor various online classified
advertising services and social media platforms to identify individuals and entities
advertising Unauthorized Subscription Services that provide access to their television
content, including NHL Live Games, and have sent thousands of requests to takedown such
ads and posts.
 Sansone Aff., paras. 96-97 [PMR Tab 2]
 Cook Aff., paras. 45-46 [PMR Tab 3]
 Neveu Aff., para. 37 [PMR Tab 4]

82.

They also actively monitor websites that sell access to unauthorized services through major
payment process services (e.g., PayPal, Visa and MasterCard), and have reported, over the
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last few years over 70 services to these payment processors, including 25 NHL-specific
websites.
 Sansone Aff., paras. 98-99 [PMR Tab 2]
 Cook Aff., para. 47 [PMR Tab 3]
 Neveu Aff., para. 38 [PMR Tab 4]
83.

Rogers Media has also worked with the NHL to identify and report unauthorized streams
of NHL Live Games available on social media sites, including Facebook, YouTube,
Twitter, Periscope and Twitch, as well as links to such streams posted on aggregating sites
such as Reddit and Discord. In the past few years, they reported hundreds of unauthorized
streams on these websites.
 Sansone Aff., para. 99 [PMR Tab 2]

84.

The overall effectiveness of these measures to curb piracy, and most particularly the piracy
of NHL Live Games, is difficult to quantify. These self-help enforcement efforts against
classified advertising services, social media platforms and payment providers can disrupt
Unauthorized Subscription Services that rely on these reputable services, but they do not
stop the Unauthorized Subscription Services (or Unauthorized Streaming Servers) per se.
 Sansone Aff., para. 102 [PMR Tab 2]
 Cook Aff., para. 49 [PMR Tab 3]
 Neveu Aff., para. 40 [PMR Tab 4]

85.

In any event, despite all of these efforts by the Plaintiffs, Unauthorized Streaming Servers
providing access to high quality streams of NHL Live Games in Canada are still
widespread and can be accessed easily by consumers with a simple search on a search
engine, and in many cases for free.
(3)

86.

Difficulties in Identifying Operators of Unauthorized Streaming Servers

Identifying the person(s) responsible for operating a Streaming Platform and/or a
Streaming Infrastructure is a very difficult and often impossible endeavour. In general,
individuals engaging in illegal activities over the Internet tend to leave very little trace of
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their identity. Since the Plaintiffs cannot identify the individuals, they do not know where
they are located. However, logically, they may be located anywhere in the world.

87.

A number of methods are commonly used by operators of Streaming Platforms and
Streaming Infrastructures to remain anonymous and avoid legal prosecution, including:
(a)

Never using their real identity in online activities (e.g., by using pseudonyms and/or
fake identities);

(b)

For Unauthorized Subscription Services, offering subscriptions exclusively
through third party resellers (i.e., never dealing directly with end users);

(c)

Registering relevant websites with false ownership information to show that their
owner is in a different location, or by simply blocking the disclosure of public
information from WHOIS databases;

(d)

Controlling their websites through offshore corporations, sometimes having
offshore bank accounts;

(e)

Receiving payments through anonymous payment methods that are difficult or
impossible to trace (e.g., cryptocurrency);

(f)

Using fictional businesses and false identities to receive payments; and

(g)

Regularly moving the location of their Servers.


88.

Identification is even more difficult in the case of operators of Streaming Servers and other
components of the Streaming Infrastructure. While Streaming Platforms (which in many
cases are operated independently from Streaming Infrastructure) interact directly with end
viewers via user-friendly interfaces (e.g., a website) and transact with end viewers (for paid
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services) or ad agencies, the Streaming Infrastructure usually does not have any frontfacing website or direct interactions with end viewers that could potentially provide
information on the identity of its operator.

89.

In the vast majority of cases the only reliable information that can be obtained on a
Streaming Server (and the associated Servers within the Streaming Infrastructure) is the IP
address of the Server and the identity of the hosting provider who is renting that Server to
the operator of the Streaming Server.


90.

Unlike the individual pirate operators, it is normally possible to trace with relative certainty
where the servers used by the pirate operators are physically located. Pirate operators rent
servers from different hosting providers located all over the world (i.e. not necessarily
where they are themselves located). In turn, a given hosting provider can have Servers
physically located in different countries.


91.

By way of mere example, a pirate operator located in Italy could contract with a hosting
provider based in the Netherlands to rent server space on Servers physically located in
Russia, Belgium and the United States.


92.

While notices can be (and have been) sent to hosting providers asking them to relay the
notices to their customers,

D.

Addressing Piracy through ISP-implemented Site-blocking

93.

The most direct manner of ensuring that Streaming Platforms and/or Streaming Servers
providing access to unauthorized content cease their infringing activities is to deactivate
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the node(s) on which they are hosted, i.e. by shutting down the server. However, in certain
situations, including when the pirate cannot be identified and/or is located outside of the
Court’s jurisdiction, it may not be possible to shut down that node directly.
 Quek Aff., para. 49 [PMR Tab 5]
94.

In such a situation where rightsholders and the Court in Canada cannot effectively stop a
pirate from distributing infringing content, the alternative is to disable access to the node
for users located in Canada (referred to as “site blocking”). This form of relief, which
requires the assistance of ISPs, has the same practical effect: impeding access to these
services so that Internet subscribers in Canada cannot receive or access the infringing
content.
 Quek Aff., para. 50 [PMR Tab 5]
(1)

95.

Internet Service Providers

An ISP is a company or other entity (e.g., a university) that provides its customers with
access to the Internet by providing the infrastructure necessary to connect their customers’
devices to the rest of the Internet, either through a fixed physical wireline connection (e.g.,
Internet in a residence) or through a wireless connection (e.g., Internet accessible on a
smartphone).
 Quek Aff., para. 15 [PMR Tab 5]

96.

There are generally two types of residential wireline ISPs:
(a)

Those that own the physical “last-mile” infrastructure to which their customers are
connected (known as “common carriers”); and

(b)

Those who lease the last-mile infrastructure on a wholesale basis from common
carriers in order to provide Internet access to their own customers (known as
“resellers”).
 Quek Aff., paras. 18 and 24-34 [PMR Tab 5]
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97.

The Third Party Respondents to the present motion are Canadian ISPs providing Internet
access to the vast majority of residential customers in Canada:
(a)

Most of the Canadian market is served by common carrier facilities-based ISPs that
own and control their entire infrastructure, including Third Party Respondents Bell
Canada, Rogers Cable and its subsidiary Fido Solutions Inc., Vidéotron Ltd., Shaw
Communications Inc., TELUS Communications Inc., Cogeco Connexion Inc.,
Saskatchewan Telecommunications (SaskTel) and Bragg Communications Inc. dba
Eastlink, which represent over 90% of the market.
 Quek Aff., paras. 35-37, Exhibits EQ-1 to EQ-3 [PMR Tabs 5 and EQ1 to EQ-3]
 GoldTV FC at paras. 79-80 [PBA Tab 9], confirmed in GoldTV FCA at
para. 1 [PBA Tab 24]

(b)

Less than 5% of the Canadian residential Internet subscribers are connected to the
Internet through a reseller ISP. The largest reseller ISP in Canada is Third Party
Respondent Teksavvy Solutions Inc., which serves approximately 300,000
customers in British Columbia, Alberta, Saskatchewan, Manitoba, Ontario,
Quebec, and in Atlantic Provinces. Third Party Respondent Distributel
Communications Limited is another prominent reseller ISP in Canada.
 Quek Aff., paras. 37-39, Exhibits EQ-3 to EQ-5 [PMR Tabs 5 and EQ3 to EQ-5]

(2)

Site Blocking

Characteristics of site blocking
98.

Site blocking can take different forms, which will impact the duration and scope of the
blocking as well as the level of intervention required from ISPs to implement.
 Quek Aff., paras. 7 and 73-75 [PMR Tab 5]

99.

Site blocking can be site-specific or event-specific, depending on the target of the site
blocking. A site-specific blocking targets specific site(s) providing access to illegal content
that can typically be accessed at any time of the day. On the other hand, an event-specific
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blocking generally targets specific live content and is particularly relevant during such
live event (e.g., live sports events). Such blocking may target multiple sites or Internet
services that are all broadcasting the targeted live content without authorization.
 Quek Aff., paras. 76-78 [PMR Tab 5]
100.

Site blocking can also have different temporal scopes. In particular, live blocking refers to
blocking which is only in effect while the event is being broadcast in real time (i.e., for
event-specific blocking). Non-live blocking is not limited to a particular time but is instead
in force at any moment for the duration of the order (i.e., for site-specific blocking).
 Quek Aff., paras. 77-80 [PMR Tab 5]

101.

Site blocking can be either static or dynamic. A static site blocking order is where the list
of domains/subdomains, URLs and/or IP addresses associated with a particular site to be
blocked are explicitly listed in the order and do not change unless the order is varied or
there is some other mechanism to manually update the list from time to time. On the other
hand, a dynamic site blocking order approves a mechanism by which the list of
domains/subdomains, URLs and/or IP addresses providing access to a specific
unauthorized content (e.g., live sports event) are identified and blocked in real time.
 Quek Aff., paras. 81-85 [PMR Tab 5]


102.

Static blocking can be effective against important sites or services that have a large
userbase, and cannot easily change their domain and/or URL without losing users
(including paying customers in some instances) because they are known by a given name
(e.g., GoldTV), or because their domain, URL or IP address is hard-coded or otherwise
already inputted into a particular application or device. In other situations, and especially
for pirate streaming of live events, static blocking can be circumvented by sophisticated
pirates such that dynamic blocking will be required to be effective.
 Quek Aff., paras. 83-84 [PMR Tab 5]


103.

Piracy of live sports events is particularly challenging to address. Popular live sports events
are watched in real time by a large number of viewers. Over the last few years, pirates
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involved in the streaming of such events have become increasingly more sophisticated and
are increasingly able to deliver high quality unauthorized streams of live sports events to a
large number of viewers by investing in complex and robust Streaming Infrastructures.
 Quek Aff., para. 83 [PMR Tab 5]

104.

Moreover, experienced pirates can adjust their Streaming Infrastructures relatively quickly
to circumvent enforcement efforts to maintain their service online and recoup their
investments.

 Quek Aff., para. 84 [PMR Tab 5]

105.

Some Streaming Servers will also only be in operation during a live sports event to meet
high demand for popular events and go dormant, or be re-tasked to broadcast other content,
after the conclusion of the event. This makes it difficult to identify in advance, for example
in a static blocking order, all the relevant IP addresses to be blocked to prevent the
unauthorized streaming of a popular live broadcast.

Implementation of site blocking by ISPs
106.

There are generally three main ways for an ISP to disable access to unauthorized content
on the Internet depending on their technical capability and the scope of the site blocking
order:
(a)

DNS blocking “disconnects” the link between a domain and its corresponding IP
address in the DNS;
- 37 -

3582

(b)

IP address blocking blocks traffic to and from specified IP addresses by rerouting
all traffic directed to or from these IP addresses to “nowhere” rather than the
intended destination; and

(c)

URL path blocking blocks traffic to and from very specific locations on a website
or other Internet service.
 Quek Aff., para. 51 [PMR Tab 5]

107.

All Third Party Respondent ISPs are able to put in place one or more forms of site blocking.
As a matter of fact, the Third Party Respondent ISPs have previously successfully
implemented a site-specific and static site blocking order as part of the GoldTV case, and,
for some of the Third Party Respondents, as part of “Project Cleanfeed Canada”, a
voluntary initiative to block non-Canadian websites that are hosting child pornography.
 Quek Aff., paras. 68, 71 and 72 [PMR Tab 5]
 GoldTV FC, para. 19 [PBA Tab 9], confirmed in GoldTV FCA [PBA
Tab 24]

108.

IP address blocking is particularly relevant in the present case as the Streaming Servers are
primarily identified by their IP address, and all Third Party Respondents should have the
capability to implement IP address blocking.
 Quek Aff., paras. 61, 70 and 72 [PMR Tab 5]
 GoldTV FC, para. 19 [PBA Tab 9], confirmed in GoldTV FCA [PBA
Tab 24]

109.

IP address blocking takes place at the “border router” or “core router” layer of the ISP
infrastructure, which connects the ISP’s network to the rest of the Internet. Every common
carrier ISP controls its relevant core router(s) and can put in place IP address blocking. As
for reseller ISPs, if they control their own relevant core router, they can put in place IP
address blocking themselves, and if they use a service provided by a common carrier ISP
using its core router, the IP address blocking put in place by the common carrier ISP will
also apply to the subscribers of the reseller ISP.
 Quek Aff., paras. 58-62 and 70 [PMR Tab 5]
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110.

In all cases, the ISPs are provided with a list of domains, subdomains, URLs, and/or IP
addresses to block. In the case of a static and non-live blocking (such as in the GoldTV
case), the list only needs to be entered in the system once, and possibly updated from time
to time if the order is varied, and eventually removed when the order comes to an end.
 Quek Aff., paras. 75 and 81-82 [PMR Tab 5]


111.

Admittedly, a dynamic and live blocking potentially requires more intervention from the
ISP if implemented manually. At minimum, if the process is not automated, the block list
needs to be entered at the beginning of each live blocking window (e.g., at the beginning
of the targeted live event) and removed at the end. The level of intervention will therefore
depend on the number of live blocking windows. Moreover, it may also be necessary to
update the block list at intervals (e.g., every hour) during the live blocking window as
additional unauthorized sites or services are identified in real time.
 Quek Aff., paras. 84-85 and 88 [PMR Tab 5]

112.

Practically speaking, each manual implementation of IP address blocking would essentially
involve the following steps from a technical standpoint:
(a)

Retrieving the list of IP addresses to be blocked from a trusted source;

(b)

Opening the list of IP addresses and visually validating the syntax to ensure the IP
addresses are properly formatted; and

(c)

Applying the blocking by essentially copy/pasting the list of IP addresses in the
ISP’s system.
 Murray Aff., para. 39 [PMR Tab 6]
 Farrugia Aff., para. 29 [PMR Tab 7]
 Drif Aff., para. 23 [PMR Tab 8]

113.

These steps would take approximately 5 to 15 minutes and would need to be repeated every
time the block list is required to be updated (e.g., at least every hour). Between each update,
- 39 -

3584

the ISP’s network specialist would likely monitor the network to ensure that all systems
are working properly.
 Murray Aff., paras. 39-40 [PMR Tab 6]
 Farrugia Aff., para. 30 [PMR Tab 7]
 Drif Aff., para. 24 [PMR Tab 8]
114.

Importantly, this manual process can be automated with different technological solutions,
allowing blocking to be implemented with no human intervention (beyond the initial setup) at more frequent intervals (e.g., every 15 minutes). At least some ISPs, including
Rogers Cable and Bell Canada, already have the capability to automate the process, or plan
to implement it in anticipation of the issuance of the Order sought.
 Quek Aff., para. 90 [PMR Tab 5]
 Murray Aff., para. 34 [PMR Tab 6]
 Farrugia Aff., para. 23 [PMR Tab 7]

115.

For instance, Rogers Cable was able to develop the necessary software script by using its
existing tools and dedicating the equivalent of approximately $32,000 of its internal labour
to the project (calculated on the basis of its internal labour rates for capital investments,
which is based on the average salary of its technology team, below Vice Presidents, and
includes base salary, benefits, bonuses and pension), without any external cost. It is
estimated that other ISPs can similarly deploy this technology at a cost of approximately
$30,000 up to $50,000.
 Murray Aff., para. 35 [PMR Tab 6]
 Quek Aff., para. 90 [PMR Tab 5]
 Farrugia Aff., para. 23 [PMR Tab 7]

116.

ISPs that implement these automated solutions will be able to utilize them for other site
blocking orders in the future, as the case may be, and other applications. Interestingly, ISPs
in other jurisdictions where site blocking orders have become more frequent in recent years
have generally migrated towards such automation.
 Quek Aff., para. 91 [PMR Tab 5]
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Effectiveness of site blocking
117.

While there are measures that a more sophisticated end user can potentially implement to
attempt to circumvent site blocking by their ISP (e.g., by using a VPN), in practice these
methods are either difficult to implement, costly or tend to be simply ineffective.
 Quek Aff., paras. 96-107 [PMR Tab 5]

118.

At the other end, depending on the type of site blocking, it is possible in some
circumstances for the operator of the blocked site to attempt to thwart blocking measures
using circumvention methods, such as registering a new domain to connect to the same
server IP address if it has not also been blocked, or creating a new server to host the
problematic website at a different IP address. However, these circumvention methods are
often temporary, as the new domain/IP address can also be blocked using site blocking.
 Quek Aff., paras. 108-111 [PMR Tab 5]

119.

In practice, various static site blocking orders have been implemented in different
jurisdictions around the world since the early-to-mid 2010s, and the data stemming from
these enforcement efforts demonstrate the effectiveness of site blocking to thwart access
to sites associated with copyright infringement, notably by showing a decrease in users’
access to those sites and an increase in access to sources containing legal content.
 Quek Aff., paras. 112-113, Exhibits EQ-7 to EQ-11 [PMR Tabs 5 and
EQ-7 to EQ-11]

120.

Following such enforcement efforts around the world, the Federal Court issued in 2019 the
first site-specific and static order in the GoldTV case to block access to domains and/or IP
addresses associated with two Internet services distributing infringing content. The order
also provided that the initial list of domains/IP addresses could be updated if and when the
infrastructure associated with the GoldTV services migrated to new domains or IP
addresses. At this time, the list has successfully been updated three (3) times, and no
complaints of overblocking have been made by any rightsholders or ISPs.
 Quek Aff., para. 72 [PMR Tab 5]
 Sansone Aff., paras. 133-140, Exhibits GS-52 to GS-56 [PMR Tabs 2
and GS-52 to GS-56]
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121.

As discussed above, the implementation of site blocking for live content has been more
difficult and dynamic site blocking has proved to be more effective. Dynamic site blocking
makes it more difficult for operators of infringing sites to circumvent blocking since any
new domain/URL/IP address to which the unauthorized content would be transferred could
rapidly be targeted by the site blocking as it can be dynamically updated and applied to
newly identified sites.
 Quek Aff., para. 111 [PMR Tab 5]

122.

Dynamic blocking has been available and enforced with success in different jurisdictions
in the last 5 years, including in the United Kingdom, Ireland, Denmark, France, Italy, the
Netherlands, Spain, Sweden, and Argentina (including more specifically live blocking in
the United Kingdom, Ireland and Spain).
 Quek Aff., paras. 114-115, Exhibits EQ-12 to EQ-18 [PMR Tabs 5 and
EQ-12 to EQ-18]


123.

Following the success of dynamic blocking in Europe, the European Union Parliament has
voted in favour of a report urging the EU Commission to adopt legislation that would
require hosting platforms to remove pirate live streams in real-time, confirming the
effectiveness of such blocking to reduce infringement of live sports events.
 Quek Aff., para. 116, Exhibit EQ-19 [PMR Tabs 5 and EQ-19]

III.

SUBMISSIONS

A.

The Order Sought (and Why)

124.

As briefly summarized above, the extensive evidentiary record put forward by the Plaintiffs
in support of the present motion demonstrates that the Plaintiffs are facing an important
and difficult piracy problem with respect to their rights in Canada in the NHL Live Games:
(a)

The Plaintiffs collectively invest hundreds of millions of dollars every year to
acquire all rights in Canada to broadcast NHL Live Games;
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 Sansone Aff., paras. 33, 39-46 and 74, Exhibits GS-12, GS-13 and GS18 [PMR Tabs 2, GS-12, GS-13 and GS-18]
 Cook Aff., paras. 25-29, Exhibit NC-10 to NC-12 [PMR Tabs 3 and
NC-10 to NC-12]
 Neveu Aff., paras. 18-22 and Exhibit LN-5 [PMR Tabs 4 and LN-5]
(b)

Yet, the monitoring by FMTS of only certain NHL Live Games broadcast by
Rogers Media between January 30, 2021 and May 30, 2021 showed that hundreds
of distinct Streaming Servers were broadcasting these NHL Live Games over the
Internet without any authorization every week (for a total of over 1600 distinct
Streaming Servers

over the monitoring

period), as confirmed by FMTS’

;


(c)

The NHL itself sent over 26,000 takedown notices to unauthorized services,
including Unauthorized Streaming Servers, between mid-January 2021 and the end
of April to try to address the problem, with very limited compliance (11%);
 Evans Aff., paras. 17-19 [PMR Tab 11]

(d)

As noted above, Rogers Media also tried more recently to send notices-and-notices
to hosting providers identified by FMTS as hosting Unauthorized Streaming
Servers providing unauthorized access to live streams of Sportsnet’s pre-game
programming prior to the NHL Live Games, with no response at all;


(e)

It is extremely difficult and impractical for the Plaintiffs to identify the individuals
behind these Unauthorized Streaming Servers;


(f)

The Plaintiffs can only identify the IP address of the Unauthorized Streaming
Servers and the hosting provider renting the servers to the pirates;
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(g)

95% to 96% of all Unauthorized Streaming Servers are physically located outside
of Canada;


(h)

All of the

hosting providers are based outside of Canada;


(i)

Even in the absence of any blocking, Unauthorized Streaming Servers are changing
IP addresses, and new Unauthorized Streaming Servers emerge, every 3 ½ weeks
on average (and within 1 week for half of them); and


(j)

Sophisticated pirates can even change their infrastructure during a game to
circumvent blocking.
 Quek Aff., para. 84 [PMR Tab 5]


125.

In light of the above, the only effective remedy to stop such blatant and widespread
infringement of their rights in Canada and the irreparable harm that is caused is for the
Plaintiffs to seek an interlocutory injunction directed at Canadian ISPs (i.e., the Third Party
Respondents) to enjoin them to temporarily and dynamically block, or attempt to block,
access by their Internet service subscribers to Unauthorized Streaming Servers providing
access to NHL Live Games in Canada.


126.

To be clear, the Third Party Respondents are not wrongdoers. However, due to the nature
of their operations as ISPs and the fact that they provide an essential link for the
Defendants’ acts of copyright infringement in Canada, the Third Party Respondents are in
the best position to stop the Defendants’ unauthorized communication to the public by
telecommunication of NHL Live Games in Canada.
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127.

As discussed at length in the expert evidence, addressing live sports piracy is particularly
challenging for rightsholders. The real-time and transient nature of the streaming of live
sports events such as NHL Live Games combined with the increasing sophistication of
pirates involved in unauthorized streaming of such live sports events are such that any form
of static site blocking order (such as the Order issued by this Court in the GoldTV case)
would likely only be effective (if at all) for a single NHL game.


128.

The Plaintiffs are thus seeking a dynamic IP blocking order similar to those granted in
other jurisdictions. As discussed above, rather than ordering ISPs to block access to a
predetermined (static) list of IP addresses, a dynamic IP blocking order approves a robust
mechanism (with all the necessary safeguards) by which IP addresses associated with
unauthorized streaming of NHL Live Games can be identified in real time, and blocked
dynamically by ISPs in Canada, only for the duration of the broadcast.

129.

More specifically, the dynamic IP blocking Order sought by the Plaintiffs would provide:
(a)

The

conditions that must be met for the IP

address of a given server (“Target Server”) to be notified by the Plaintiffs (or their
appointed agent) for blocking by the Third Party Respondents during a NHL Live
Game Window (paragraph 3 and Confidential Schedule 2);
(b)

How and when the different IP addresses to be blocked will be notified by the
Plaintiffs (or their appointed agent) to the Third Party Respondents to implement
the blocking, including how the list is cleared at the end of an NHL Live Game
Window to ensure that all IPs are unblocked (paragraphs 4, 9 and 10);

(c)

How the Third Party Respondents are to block or attempt to block access by at least
their residential wireline Internet service customers to the IP addresses (i.e., by
manual or automated IP address blocking), and how frequently, to ensure that no
unduly onerous burden is put on the Third Party Respondents (paragraphs 2 and 68);
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(d)

Confirmation that the Third Party Respondents have no obligation to verify the IP
addresses to be blocked as Target Servers notified by the Plaintiffs or their
appointed agent, and assume no liability in that regard (paragraphs 5 and 24(b));

(e)

How the hosts of the servers that are blocked and the customers of the Third Party
Respondents who are trying to access these servers will be informed of the Order,
including how they can apply to discharge or vary the Order (paragraphs 11-13 and
15);

(f)

The scope and duration of the Order (i.e., all NHL Live Games broadcast in Canada
by the Plaintiffs during the regular 2021-22 NHL season, the playoffs and Stanley
Cup Final), with the possibility for the Plaintiffs to apply for an extension of the
Order (paragraphs 16-17 and Schedule 1);

(g)

How the Plaintiffs are required to provide a report to the Court on the
implementation of the Order (including any complaint received and any other issues
encountered) after the first three (3) months of implementation, and at the
conclusion of the period of the Order (paragraph 18);

(h)

The Plaintiffs’ obligation to indemnify the Third Party Respondents for i) the
reasonable marginal costs of implementing the blocking (up to a maximum amount
corresponding to the reasonable cost to the Third Party Respondents of acquiring
and/or developing the technological capability to automate the process, as
discussed below), and ii) any reasonably incurred loss resulting from a third party
claim regarding their compliance with the Order, absent any fault, error, omission
or negligence (paragraphs 23-25); and

(i)

The Confidentiality of some aspects of the evidence submitted in support of the
present Motion and Schedule 2 of the Order, to ensure the efficacy of the Order and
of similar orders rendered by courts in other jurisdictions (paragraphs 19-22).
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130.

The

conditions to notify an IP address for blocking

set out in Confidential Schedule 2 are explained in intricate technical details in the expert
evidence. These conditions (which have been applied by courts in other jurisdictions) are
designed to ensure that the blocking is technologically comprehensive and cannot be easily
circumvented by pirates, while at the same time making sure that there is no risk of overblocking legitimate content.
131.

In addition to Streaming Servers that are confirmed

to

be communicating to the public by telecommunication without authorization an NHL Live
Game during an NHL Live Game Window, the Plaintiffs are seeking to also notify for
blocking the following servers which also need to be blocked, from a technical standpoint,
to have an effective remedy:
(a)

to be

Streaming Servers that are confirmed

communicating to the public by telecommunication without authorization during
the pre-monitoring period one of the Plaintiffs’ Stations on which an NHL Live
Game is to be broadcast during the NHL Live Game Windows,
;

132.
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134.

Paragraph 14 of the proposed Order would also allow any party to apply to the Court to
vary the contents of Confidential Schedule 2, including the

B.

The Federal Court has jurisdiction to grant the Order sought

The Federal Court has jurisdiction to grant injunctions that bind third parties
135.

It is well established that the powers of Courts of equity to grant injunctions are wide, if
not unlimited:
Injunctions are equitable remedies. “The powers of courts with equitable jurisdiction to grant
injunctions are, subject to any relevant statutory restrictions, unlimited”. Robert Sharpe notes
that “[t]he injunction is a flexible and drastic remedy. Injunctions are not restricted to any area
of substantive law and are readily enforceable through the court’s contempt power”.
 Google Inc. v Equustek Solutions Inc., [2017] 1 S.C.R. 824 at para. 23
(Abella J.) (“Equustek”) [PBA Tab 17]
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136.

The power to issue injunctions is not limited to enjoining parties to an action. Courts may
issue injunctions (including interlocutory injunctions) that bind third parties to the
underlying litigation in various contexts:
Google’s first argument is, in essence, that non-parties cannot be the subject of an interlocutory
injunction. With respect, this is contrary to the jurisprudence. Not only can injunctive relief be
ordered against someone who is not a party to the underlying lawsuit, the contours of
the test are not changed.
 Equustek at para. 28 [PBA Tab 17]. See also: Glaxo Wellcome plc v
Minister of National Revenue, [1998] 4 F.C. 439 at paras. 20 and 33
(FCA) (Stone J.A.) [PBA Tab 16]

137.

The principle that the Court has the power to issue injunctions that bind third parties gave
rise to two well-recognized types of injunction: Norwich injunctions that order third parties
to disclose information in their possession to a plaintiff, and Mareva injunctions that order
third party financial institutions to freeze a defendant’s assets. In both cases, the third party
is innocent, but its assistance is necessary to allow the plaintiff to effectively enforce its
rights against the defendant:
Norwich orders are analogous and can also be used to compel non-parties to disclose
information or documents in their possession required by a claimant. Norwich orders have
increasingly been used in the online context by plaintiffs who allege that they are being
anonymously defamed or defrauded and seek orders against Internet service providers to
disclose the identity of the perpetrator. Norwich disclosure may be ordered against nonparties who are not themselves guilty of wrongdoing, but who are so involved in the
wrongful acts of others that they facilitate the harm. In Norwich, this was characterized
as a duty to assist the person wronged. Norwich supplies a principled rationale for granting
injunctions against non-parties who facilitate wrongdoing.
[…]
The same logic underlies Mareva injunctions, which can also be issued against nonparties. Mareva injunctions are used to freeze assets in order to prevent their dissipation
pending the conclusion of a trial or action. A Mareva injunction that requires a defendant not to
dissipate his or her assets sometimes requires the assistance of a non-party, which in turn can
result in an injunction against the non-party if it is just and equitable to do so. Banks and other
financial institutions have, as a result, been bound by Mareva injunctions even when they
are not a party to an underlying action.
 Equustek at paras. 31 and 33 [PBA Tab 17]
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138.

The Supreme Court in Equustek also recently upheld an injunction ordering a third party
to the litigation (i.e., Google) to de-index the defendant’s website from its search engine
results. In a manner akin to third parties impacted by Norwich and Mareva-type
injunctions, Google was not a wrongdoer, but its assistance was necessary to preserve the
plaintiff’s rights:
To preserve Equustek’s rights pending the outcome of the litigation, Tindale J.’s order of
December 13, 2012 required Datalink to cease carrying on business through the Internet.
Google had requested and participated in Equustek’s obtaining this order, and offered to comply
with it voluntarily. It is common ground that Datalink was unable to carry on business in a
commercially viable way unless its websites were in Google’s search results. In the
absence of de-indexing these websites, as Fenlon J. specifically found, Google was facilitating
Datalink’s breach of Tindale J.’s order by enabling it to continue carrying on business
through the Internet. By the time Fenlon J. granted the injunction against Google, Google was
aware that in not de-indexing Datalink’s websites, it was facilitating Datalink’s ongoing breach
of Tindale J.’s order, the purpose of which was to prevent irreparable harm to Equustek.
Much like a Norwich order or a Mareva injunction against a non-party, the interlocutory
injunction in this case flows from the necessity of Google’s assistance in order to prevent
the facilitation of Datalink’s ability to defy court orders and do irreparable harm to
Equustek. Without the injunctive relief, it was clear that Google would continue to
facilitate that ongoing harm.
 Equustek at paras. 34-35 [PBA Tab 17]

139.

While Equustek was an appeal from the decision of a provincial Superior Court with
inherent jurisdiction (the Supreme Court of British Columbia), it is well established that
the Federal Court, albeit a statutory Court, is a Court of equity with similar powers to grant
injunctive relief, including injunctions targeted at third parties:
4 The division of the Federal Court of Canada called the Federal Court — Trial Division is
continued under the name “Federal Court” in English and “Cour fédérale” in French. It is
continued as an additional court of law, equity and admiralty in and for Canada, for the better
administration of the laws of Canada and as a superior court of record having civil and
criminal jurisdiction.
44. In addition to any other relief that the Federal Court of Appeal or the Federal Court may
grant or award, a mandamus, an injunction or an order for specific performance may be
granted or a receiver appointed by that court in all cases in which it appears to the court
to be just or convenient to do so. The order may be made either unconditionally or on any
terms and conditions that the court considers just.
 Federal Courts Act, R.S.C., 1985, c. F-7, ss. 4 and 44 [PBA Tab 33]
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373 (1) On motion, a judge may grant an interlocutory injunction.
 Federal Courts Rules, SOR/98-106, Rule 373(1) (“Federal Courts
Rules”) [PBA Tab 34]
Sections 4 and 44 of the Federal Courts Act, RSC, 1985, c F-7 [Federal Courts Act] establish
the Federal Court as a court of equity and grant it an injunction power subject only to the
condition that the injunction be "just and convenient":
 GoldTV FC at para. 22 [PBA Tab 9]
 GoldTV FCA at paras. 19 and 45 [PBA Tab 24]
The Federal Court has jurisdiction to issue an injunction ordering ISPs to block or impede access
to Unauthorized Streaming Servers
140.

The availability of site blocking orders (i.e., injunctions enjoining third party ISPs to block
their subscribers’ access to certain websites or services) was recognized in Canada for the
first time in the GoldTV case wherein this Court (and the Federal Court of Appeal)
confirmed that the Court’s equitable jurisdiction encompasses the authority to issue such
orders.
 GoldTV FC at para. 26 [PBA Tab 9]
 GoldTV FCA at para. 32 [PBA Tab 24]

141.

The Federal Court notably relied on Equustek, in which, as noted above, the Supreme Court
confirmed the availability of a de-indexing injunction against a third party intermediary
(search engine) who was in a similar innocent position, but also played an analogous central
role in the harm caused by the defendants, as the Third Party Respondents in the present
case. Of note, the Supreme Court specifically drew the parallel with the availability of site
blocking orders against ISPs in the United Kingdom:
This approach was applied in Cartier, where the Court of Appeal of England and Wales held
that injunctive relief could be awarded against five non-party Internet service providers
who had not engaged in, and were not accused of any wrongful act. The Internet service
providers were ordered to block the ability of their customers to access certain websites in order
to avoid facilitating infringements of the plaintiff’s trademarks.
 Equustek at para. 32, see also para. 81 [PBA Tab 17]
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142.

The Federal Court in the GoldTV case similarly relied on case law from the United
Kingdom where site blocking is a well-recognized remedy and has been granted on several
occasions. The Court observed that the High Court of England’s equitable jurisdiction to
issue injunctions is laid out in essentially the same terms as the Federal Court’s injunctive
power:
Teksavvy correctly notes that the Cartier decisions arise in a context where the availability of
site-blocking orders has been codified and the interpretation and application of European Union
directives also arises. Nonetheless, in Cartier CA, the EWCA held that it would have been
prepared to find the authority to issue a site-blocking order in subsection 37(1) of
the Senior Courts Act, 1981 (UK), c 54 [Senior Courts Act] (Cartier CA at para 72) […]
Subsection 37(1) of the Senior Courts Act mirrors the powers granted to this Court at
section 44 of the Federal Courts Act to "grant or award ... an injunction ... in all cases in which
it appears to the court to be just or convenient to do so".
Despite the different statutory context, I am satisfied that it is appropriate to seek
guidance from the UK jurisprudence. The principles of equity and the application of those
principles in the two jurisdictions have evolved from a common tradition. The factors
considered in the UK context, albeit flowing from statute, will be of assistance in determining
whether the relief sought in this case should issue.
 GoldTV FC at paras. 48-50 [PBA Tab 9], confirmed in GoldTV FCA at
paras. 76-77 [PBA Tab 24]

143.

Indeed, despite the fact that, in the United Kingdom, the Courts’ ability to issue site
blocking orders is explicitly provided by statute in copyright matters, site blocking orders
have also been granted in trademark matters on the basis of the Court’s broad equitable
jurisdiction.
 Cartier International AG v British Sky Broadcasting Ltd, [2016]
EWCA Civ 658 at paras. 72 and 74 (Kitchin L.J.) (“Cartier CA”) [PBA
Tab 11]
 Cartier International AG v British Sky Broadcasting Ltd, [2018] UKSC
28 at para. 15 (Sumption L.) (“Cartier SC”) [PBA Tab 12]

144.

In the present case, the Plaintiffs are seeking a dynamic and live IP site blocking Order
whereas the site blocking issued by this Court in GoldTV was more static in nature
(although it did provide for a mechanism to update the predetermined list of sites to be
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blocked from time to time) but also in force at all times (i.e., not limited to the duration of
a particular live content).
145.

This would be the first dynamic IP blocking order to be issued in Canada. However, the
fundamental nature of such an order and its availability in law is no different than the static
order issued in the GoldTV case. The dynamic site blocking order simply provides a
different mechanism to update the list of IP addresses to be blocked, which is necessary
because of the transient nature of the infringing activities to be stopped (i.e., the content
itself is live) and because of the increasing sophistication of pirates involved in the
unauthorized broadcast of popular live sports events.

146.

The United Kingdom saw a similar evolution over the last few years. In particular, after
issuing static site blocking orders in copyright and trademark cases for some time, the High
Court issued its first dynamic site blocking order for Premier League football (soccer)
matches in 2017, and has since issued a number of these orders for different types of live
sports events such as football and boxing matches to the point where these orders have
achieved a high degree of standardization in the UK (which serves as a model for the Order
proposed herein).
 The Football Association Premier League Ltd v British
Telecommunications Plc, [2017] EWHC 480 (Ch) (Arnold J.)
(“Premier League”) [PBA Tab 25]
 Matchroom Boxing Ltd & Anor v British Telecommunications Plc &
Ors, [2020] EWHC 2868 (Ch) (Birss J.) [PBA Tab 19]
 Cartier SC at para. 4 [PBA Tab 12]

147.

The Federal Court regularly issues orders the scope of which is delineated by a set of
conditions or parameters. For instance, Anton Piller orders often do not include an itemized
and exhaustive list of items to be seized, but rather parameters such as the location of the
seizure and a broad description of what can be seized (e.g., all documents and materials of
any nature that relate to the infringement of the right in question). As discussed above, the
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proposed Order similarly provides a clear set of positive and negative conditions that must
be met for the IP address of a given server to be blocked pursuant to the Order.
 Adobe Systems Inc. v KLJ Computer Solutions Inc. (1999), 1 CPR (4th)
177 at para. 13 (FC) (Richard J.) [PBA Tab 2]
 Bell Canada et al. v Lackman, Order of Mr. Justice LeBlanc, dated June
9, 2017, Court File T-800-17 (“Lackman Order”) [PBA Tab 6]
 Disney Enterprises Inc. et al. v Akhter, Order of Mr. Justice LeBlanc
dated April 30, 2019, Court File T-329-19 [PBA Tab 14]
148.

The Copyright Act in Canada also expressly provides the power to issue injunctions
extending to works that do not exist at the time the proceedings are commenced, such as
the footage and television production of live sports events that have not yet taken place.
 Copyright Act, R.S.C., 1985, c. C-42, s. 39.1(2) (“Copyright Act”)
[PBA Tab 32]

C. The test to be met for the issuance of a site blocking Order
149.

The Supreme Court confirmed in Equustek that the “contours” of the test for the issuance
of an injunction against third parties is the same as for an injunction against a party.
 Equustek at para. 28 [PBA Tab 17]

150.

As such, in order to obtain an interlocutory injunction in the nature of a site blocking order,
a party must first meet the well-established test for interlocutory injunctions set out in RJR
– MacDonald, as clarified recently in R v CBC for mandatory injunctions:
(a) Does the plaintiff present a strong prima facie case;
(b) Will the plaintiff suffer irreparable harm if the injunction is not issued; and
(c) Does the balance of convenience favour the plaintiff or the defendant?
 R. v CBC, 2018 SCC 5 at paras. 15 and 18 (Brown J.) [PBA Tab 20]
 RJR - MacDonald Inc. v Canada (Attorney General), [1994] 1 S.C.R.
311 at 334 (Sopinka and Cory JJ.) [PBA Tab 22]
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151.

Additionally, because the Order sought is aimed at third parties, and as in the case of
Norwich and Mareva injunctions, the Plaintiffs ought to demonstrate that the Order is
properly targeted and that the third parties should, in fact, be justifiably bound by the Order.
 GoldTV FC at para. 44 [PBA Tab 9], confirmed in GoldTV FCA [PBA
Tab 24]
 Cartier CA at para. 80 [PBA Tab 11]
 Glaxo Wellcome plc v Minister of National Revenue, [1998] 4 F.C. 439
at paras. 20 and 33 (FCA) (Stone J.A.) [PBA Tab 16]

152.

In the case at hand, this involves demonstrating that the Third Party Respondents are ISPs
providing their customers in Canada with access to the Internet and that the Streaming
Servers infringe copyright on the Internet, which leads to the inevitable conclusion that the
Third Party Respondents’ Internet services are necessary links for the Streaming Servers’
acts of infringement and that temporarily severing that link will therefore protect the
Plaintiffs’ rights.
 GoldTV FC at paras. 44-45 [PBA Tab 9], confirmed in GoldTV FCA
[PBA Tab 24]
 Cartier CA at para. 80 [PBA Tab 11]

153.

The third step of the injunction test – balance of convenience – involves a weighing of the
effects of the Order sought not only on the Defendants, but also on the Third Parties
Respondents and the general public.

154.

Because of the similarity in the principles of equity applied by Canadian and English courts
(which was notably the origin of the Norwich and Mareva injunctions subsequently
recognized by Canadian courts), and because the law surrounding site blocking is more
developed in that jurisdiction, the Plaintiffs submit that it is relevant and useful for this
Court to refer to the factors developed in the UK for the analysis of the balance of
convenience, as subsequently endorsed by this Court in GoldTV:
(a)

The extent to which the relief is “necessary” to protect the Plaintiffs’ rights. The
relief does not need to be indispensable, but the Court may consider if alternative
and less onerous measures are available.
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(b)

The effectiveness of the relief, in particular whether it will make infringing
activities more difficult to achieve and discourage Internet users from accessing the
infringing service.

(c)

The dissuasiveness of the relief. This factor is similar to the previous one, but
relates to the dissuasive effects on third parties rather than current users.

(d)

The complexity and cost of implementing the relief.

(e)

Whether the relief creates barriers to legitimate trade, meaning whether the relief
unduly affects users who are using the ISPs’ services to lawfully access
information.

(f)

The fairness of the relief, which requires a balancing of the rights of the parties and
third parties affected by the relief.

(g)

The extent to which other sites can be substituted for the blocked site (which does
not require the plaintiffs to establish that the relief sought is likely to reduce the
overall level of infringement).

(h)

The safeguards in place against the relief’s abuse.
 GoldTV FC at para. 52 [PBA Tab 9], confirmed in GoldTV FCA at para.
77 [PBA Tab 24]
 Cartier CA at paras. 100-101, 116-120, 123-125 and 127 [PBA Tab 11]
 Cartier International AG v British Sky Broadcasting Limited, [2014]
EWHC 3354 (Ch) at paras. 162, 176 and 262-265 (Arnold J.) (“Cartier
CH”) [PBA Tab 10]
 1967 Ltd v Sky, [2014] EWHC 3444 (Ch) at para. 27 (Arnold J.) [PBA
Tab 1]
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155.

The necessity factor is also closely linked to the irreparable harm branch of the injunction
test and can be considered under this branch of the test instead of as part of the balance of
convenience analysis.
 GoldTV FC at para. 53 [PBA Tab 9], confirmed in GoldTV FCA at para.
78 [PBA Tab 24]

D. Strong prima facie case of infringement
(1)

156.

The Defendants infringe the Plaintiffs’ rights to communicate NHL Live
Games to the public by telecommunication

As further described above, the Plaintiffs have made out an extremely strong prima facie
case that a large number of unidentified John Doe Defendants all over the world are
engaged in blatant infringement of the Plaintiffs’ exclusive rights in the NHL Live Games
by communicating them to the public in Canada by telecommunication.

157.

The Plaintiffs hold, together, the exclusive rights to communicate to the public all NHL
Live Games in Canada through TV broadcast and online streaming. Pursuant to Section 3
of the Copyright Act, the Plaintiffs have the sole right to, inter alia:
(a)

communicate NHL Live Games to the public by telecommunication, including by
making NHL Live Games available to the public by telecommunication in a way
that allows members of the public to have access to them from a place individually
chosen by them; and

(b)

authorize such acts.
 Copyright Act, ss. 2.4(1.1), 3(1) and 3(1)(f) [PBA Tab 32]

158. Any person who engages in these acts with regard to NHL Live Games without the consent
of the Plaintiffs is infringing the Plaintiffs’ rights in Canada:
27 (1) It is an infringement of copyright for any person to do, without the consent of the owner
of the copyright, anything that by this Act only the owner of the copyright has the right to do.
 Copyright Act, s. 27(1) [PBA Tab 32]
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159.

The monitoring of certain NHL Live Games broadcast by Rogers Media between
January 30, 2021 and May 30, 2021 using

identified over

50,000 instances where Streaming Servers were providing unauthorized access to live
streams of the monitored NHL Live Games in Canada, which instances of infringement
originated from 3,433 distinct Streaming Servers.


160.

See also: Rogers Aff. [PMR Tab 10]

Such unauthorized live streams were made accessible to the public through various
Streaming Platforms available in Canada (and were in fact accessed by Internet subscribers
of the Plaintiffs’ affiliated ISP entities in Canada), as discussed above.

161.

By engaging in these acts, the John Doe Defendants responsible for these Unauthorized
Streaming Servers communicated NHL Live Games to the public in Canada by
telecommunication, including by making NHL Live Games available to users by
telecommunication in a way that these users have access to them in real time from a place
of their choosing, thereby infringing the Plaintiffs’ exclusive rights in the NHL Live Games
contrary to sections 2.4(1.1), 3(1)(f), 27(1) and 27(2.3) of the Copyright Act.
 Copyright Act, ss. 2.4(1.1), 3(1)(f), 27(1) and 27(2.3) [PBA Tab 32]

162.

The Defendants also induced and authorized operators of Streaming Platforms to infringe
the Plaintiffs’ exclusive rights to communicate NHL Live Games to the public by
telecommunication, contrary to sections 3(1)(f) and 27(1) and 27(2.3) of the Copyright Act.
 Copyright Act, ss. 3(1)(f), 27(1) and 27(2.3) [PBA Tab 32]
(2)

163.

The Defendants’ activities do not fall within the statutory exception of
providing only the means of telecommunication

The Copyright Act includes provisions limiting the liability of those who only provide the
“means” of telecommunication:
2.4(1) For the purposes of communication to the public by telecommunication,
[…]
(b) a person whose only act in respect of the communication of a work or other subject-matter
to the public consists of providing the means of telecommunication necessary for another
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person to so communicate the work or other subject-matter does not communicate that work or
other subject-matter to the public; and
[…]
31.1 (1) A person who, in providing services related to the operation of the Internet or another
digital network, provides any means for the telecommunication or the reproduction of a work or
other subject-matter through the Internet or that other network does not, solely by reason of
providing those means, infringe copyright in that work or other subject-matter.
[emphasis added]
 Copyright Act, ss. 2.4(1)(b) and 31.1(1) [PBA Tab 32]
164.

However, these defenses are only available to those who solely or only provide the means
of telecommunication, without more. These defenses are not available to those who engage
in acts that relate to the content of the communication such as the Defendants:
Section 2.4(1)(b) shields from liability the activities associated with providing the means for
another to communicate by telecommunication. “The ‘means’”, as the Board found, “… are not
limited to routers and other hardware. They include all software connection equipment,
connectivity services, hosting and other facilities and services without which such
communications would not occur” (p. 452). I agree. So long as an Internet intermediary does
not itself engage in acts that relate to the content of the communication, i.e., whose
participation is content neutral, but confines itself to providing “a conduit” for information
communicated by others, then it will fall within s. 2.4(1)(b). The appellants support this result on
a general theory of “Don’t shoot the messenger!”
[emphasis added]
 Society of Composers Authors and Music Publishers of Canada v
Canadian Assn of Internet Providers, 2004 SCC 45 at para. 92 (Binnie
J.) [PBA Tab 23]
This is not a case where the Defendants merely serve as the conduit, as was argued by Mr.
Wesley. Rather they deliberately encourage consumers and potential clients to circumvent
authorized ways of accessing content – say, by a cable subscription or by streaming content
from the Plaintiffs’ websites – both in the manner in which they promote their business, and by
offering tutorials in how to add and use applications which rely on illegally obtained content. The
statutory defence provided in paragraph 2.4(1)(b) of the Copyright Act does not apply to the
Defendants who go above and beyond selling a simple “means of telecommunication”. They
also engage in acts related to the content of the infringed communications.
 iTVBox.net at para. 22 [PBA Tab 3]
 See also: Bell Canada v Lackman, 2018 FCA 42 at paras. 32 and 36
(de Montigny J.A.) (“Lackman”) [PBA Tab 5]
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165.

The Defendants in the present case are unidentified pirates who directly engage in the
selection of the live content to which Streaming Platforms and their respective users have
access by:
(a)

Operating and maintaining the Streaming Infrastructures (including the
Unauthorized Streaming Servers) necessary to stream infringing live content;

(b)

Making the NHL Live Games available on their Unauthorized Streaming Servers;
and

(c)

Making the Streaming Infrastructures available to operators of Streaming Platforms
to access.

166.

The Defendants’ actions go well beyond solely or only providing the means of
communication and as such they are not mere conduits. The entire purpose of their
Streaming Infrastructure and Unauthorized Streaming Servers is to make live content
available without authorization to users of Streaming Platforms wanting to circumvent the
legal means of watching NHL Live Games in Canada.

167.

Unauthorized Streaming Servers primarily located outside of Canada do not broadcast the
Plaintiffs’ sports stations such as Sportsnet Ontario (which is only available in Canada with
a paid subscription) by accident. The Streaming Infrastructures necessary to deliver high
quality streams of live sports events such as NHL Live Games to a large number of users
are highly complex and costly. The operators of such Streaming Infrastructures take active
steps to specifically communicate NHL Live Games to the public in Canada by
telecommunication.

168.

In addition, the vast majority (if not the totality) of the content available on Unauthorized
Streaming Servers (and Streaming Platforms) infringes copyright.

 Rogers Aff., paras. 17-19, 23-24, 29, 35, 55-56, 62, 64 and 66 [PMR
Tab 10]
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169. The Defendants operate Unauthorized Streaming Servers that communicate NHL Live
Games to the public by telecommunication in Canada, without authorization. Therefore, the
Defendants are not content neutral and cannot avail themselves of the statutory defenses
expressed at sections 2.4(1)(b) and 31.1(1) of the Copyright Act.
 Copyright Act, ss 2.4(1)(b), 27(2.3), 31.1(1) and 31.1(6) [PBA Tab 32]
E. Irreparable harm
170.

In cases of blatant copyright infringement such as the present one, the threshold of
irreparable harm required in order to obtain an interlocutory injunction is less stringent, as
a strong finding on one prong of the tripartite injunction test may lower the threshold on
the other two prongs:
That being said, I agree with the statement by Justice Annis in Geophysical Service Inc that a
strong finding on one prong of the tripartite injunction test – as is the case here – may lower the
threshold on the other two prongs […]
[35] Moreover, the three prongs of the interlocutory injunction test are to some degree to be
treated together and not as separate silo: Robert J. Sharpe, Injunctions and Specific
Performance, loose-leaf (Aurora: Canada Law Book, 2010 at para 2.600) as quoted in
Morguard Corporation v InnVest Properties Ottawa GP Ltd, 2012 ONSC 80 at para 12:
The terms ‘irreparable harm’, ‘status quo’ and ‘balance of convenience’ do not have
a precise meaning. They are more properly seen as guides which take colour and
definition in the circumstances of each case. More importantly, they ought not to be
seen as separate, water-tight categories. These factors relate to each other, and
strength on one part of the test ought to be permitted to compensate for weakness
on another.
[36] There exist situations where the applicant’s case is sufficiently strong that the threshold
for meeting the other two factors can be set so low as to be irrelevant. I believe that this may
have been the approach underlying the statement in Diamant Toys, above, that it was not
necessary to establish irreparable harm where copying is blatant.
 iTVBox.net at para. 30 [PBA Tab 3]
 GoldTV FC at paras. 55-56 [PBA Tab 9], confirmed in GoldTV FCA at
paras. 66-67 [PBA Tab 24]
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171.

In any event, the Plaintiffs have shown an extremely strong prima facie case of copyright
infringement and, if injunctive relief is not granted, the Plaintiffs will suffer serious and
irreparable harm which takes the following forms:
(a)

As discussed above, live sports and most particularly NHL Live Games are widely
watched across Canada. Their coverage is one of the primary reasons for which
consumers purchase access to certain Plaintiffs Stations (through a BDU) and
Online Services.

(b)

The Plaintiffs therefore collectively invest hundreds of millions of dollars every
year to acquire rights in Canada to broadcast NHL Live Games and to acquire,
maintain and operate the infrastructure necessary to successfully broadcast live
sports events in high definition video to millions of viewers in real time.

(c)

By their activities, the Defendants undermine the Plaintiffs’ rights and ability to
control the circumstances in which NHL Live Games are communicated to the
public by telecommunication.

(d)

Although it is impossible for the Plaintiffs to determine the number of subscribers
that cancel their subscription or never become subscribers of a legitimate service,
or that cancel or choose not to subscribe to the Plaintiffs’ Stations broadcasting
NHL Live Games as part of their subscription, as a result of their access to NHL
Live Games through Unauthorized Streaming Servers, it is clear that they provide
Canadian users with an incentive to do so.

(e)

The unauthorized access to, and distribution of, NHL Live Games on the Internet
directly affects the Plaintiffs, as their content becomes less attractive for Canadian
BDUs and their subscribers, thereby affecting their subscription and advertising
revenues. Piracy also directly reduces the revenues that the Plaintiffs derive from
their online services.
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(f)

This harm is exacerbated by the fact that the viewership of NHL Live Games also
directly impacts the viewership of NHL-related programs (e.g., hockey-related talkshows) broadcast on the Plaintiffs’ Stations and Online Services, usually right
before or after an NHL Live Game, and which are typically watched by the same
consumers: as the viewership associated with NHL Live Games declines due to
piracy, so does the viewership associated with NHL-related programs.

(g)

In the circumstances, the Plaintiffs are unable to accurately ascertain the prejudice
that they are suffering as a consequence of the Defendants’ acts of infringement,
but it is clear that until access to Unauthorized Streaming Servers is impeded, users
who have used or will be using these services and who subsequently cancel their
subscription to the Plaintiffs’ Stations and Online Services, which can neither be
identified nor quantified, will become lost customers, and will have no incentive to
return as a subscriber of a legitimate broadcast distribution undertaking.

(h)

In light of the above, it will be virtually impossible to accurately assess the number
of subscribers that the Plaintiffs are losing as a result of the Defendants’ ongoing
activities or the amount of long-term lost revenues for the Plaintiffs. This is
especially so given that it is impossible for the Plaintiffs to assess the length of time
these lost subscribers would otherwise have remained subscribers had they not had
access to NHL Live Games through the Defendants’ Unauthorized Streaming
Servers.
 Sansone Aff., paras. 68, 74, 83, 87 and 90-91 [PMR Tab 2]

172.

In addition, even if such losses could be quantified and compensable in damages, the harm
in this case arises in a context where there is a large number of unidentifiable defendants
that could be located virtually anywhere in the world since they are operating on the
Internet.
 GoldTV FC at para. 66 [PBA Tab 9], confirmed in GoldTV FCA [PBA
Tab 24]
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173.

The Federal Court and Federal Court of Appeal have previously held that the Plaintiffs
would suffer irreparable harm if an interlocutory injunction was not granted against those
who make the Plaintiffs’ content available to the public without the Plaintiffs’
authorization.
 iTVBox.net at para. 31 [PBA Tab 3]
 Wesley (Mtlfreetv.com) v Bell Canada, 2017 FCA 55 at paras. 3-5
(Gauthier J.A.) [PBA Tab 31]
 Lackman at para. 47 [PBA Tab 5]

The Order is necessary
174.

The Order sought herein is necessary as it is the only effective and practical remedy
available to the Plaintiffs to stop widespread infringement on the Internet of their exclusive
rights in Canada in the NHL Live Games they acquired at the cost of billions of dollars.

175.

In other cases, the most efficient (and typical) remedy to restrain acts of copyright
infringement is to obtain an injunction directly against those responsible for the
infringement. This is simply not a feasible option in the present case given that hundreds
of distinct Unauthorized Streaming Servers have been identified as infringing the
Plaintiffs’ rights, and it is essentially impossible to identify the operators of such
Unauthorized Streaming Servers for the reasons explained above.

176.

The Plaintiffs nonetheless attempted to notify the Defendants of their blatant infringement
(through their hosting providers), without success.

177.

Even if it were possible in rare instances to identify the operator of a given Unauthorized
Streaming Server (e.g., in situations where the pirate made a mistake and did not properly
conceal his or her identity on the Internet), it would be impractical and ineffective to seek
to enforce rights directly against specific operators of Unauthorized Streaming Servers
considering that the Plaintiffs’ monitoring of certain NHL Live Games showed that:
(a)

More than 315 distinct Unauthorized Streaming Servers hosted by
were identified every week (for a total of 1,666 distinct
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Unauthorized Streaming Servers

during the

monitoring period);
(b)

On average, the same IP addresses were only used for about 3 ½ weeks before
changing, with approximately half of the IP addresses identified being used for only
1 week; and

(c)

96% of the Unauthorized Streaming Servers
identified were physically located outside of Canada.


178.

In other words, the Plaintiffs would need to be able to identify hundreds of operators of
Unauthorized Streaming Servers who do not want to be found, take legal actions against
these operators in different countries around the world (primarily outside of Canada), and
in most cases they would need to start the process over every 1 to 3 ½ weeks as the IP
addresses of the Unauthorized Streaming Servers change.

179.

The necessity of such a burdensome process was clearly rejected by Federal Court of
Appeal in the GoldTV case.
Where, in an action against an anonymous defendant, a court can be convinced that said
defendant has and will maintain its anonymity and ignore an injunction against it, it would seem
pointless and unfair to require that the plaintiff jump through certain hoops and wait a
certain time to confirm what it already knows, and the court already accepts, before
seeking an injunction against a third party.
 GoldTV FCA at para. 42 [PMR Tab 24]

180.

In Equustek, the Supreme Court held that the issuance of an injunction against an innocent
third party was warranted and necessary when the third party played a determinative role
in the defendant’s acts of infringement:
The interlocutory injunction in this case is necessary to prevent the irreparable harm that
flows from Datalink carrying on business on the Internet, a business which would be
commercially impossible without Google’s facilitation. The order targets Datalink’s
websites — the list of which has been updated as Datalink has sought to thwart the injunction
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— and prevents them from being displayed where they do the most harm: on Google’s global
search results.
[…]
Datalink and its representatives have ignored all previous court orders made against
them, have left British Columbia, and continue to operate their business from unknown locations
outside Canada. Equustek has made efforts to locate Datalink with limited success. Datalink is
only able to survive — at the expense of Equustek’s survival — on Google’s search
engine which directs potential customers to its websites. In other words, Google is how
Datalink has been able to continue harming Equustek in defiance of several court orders.
This does not make Google liable for this harm. It does, however, make Google the
determinative player in allowing the harm to occur. On balance, therefore, since the
interlocutory injunction is the only effective way to mitigate the harm to Equustek
pending the resolution of the underlying litigation, the only way, in fact, to preserve
Equustek itself pending the resolution of the underlying litigation, and since any
countervailing harm to Google is minimal to non-existent, the interlocutory injunction
should be upheld.
 Equustek at paras. 42 and 52-53 [PBA Tab 17]
181.

The facts and implications of the present case are highly similar. Indeed, in this case the
Third Party Respondents play an even more essential, direct and determinative role as ISPs
than Google or other search engines in the Defendants’ acts of infringement.

182.

The Defendants simply cannot communicate the NHL Live Games to the public in Canada
in violation of the Plaintiffs’ exclusive rights if Internet subscribers in Canada cannot
access the Defendants’ Unauthorized Streaming Servers.

F.

Balance of convenience

183.

While the proportionality factors developed by UK courts and recently applied by the
Federal Court as outlined above at paragraph 154 are itemized in eight distinct elements,
these factors can be distilled to simpler terms: the Court must weigh the potential positive
effects of the Order sought on the Plaintiffs (necessity, effectiveness, dissuasiveness,
substitutability) against the potential negative effects on the Third Party Respondents
(complexity and costs) and on the Defendants and other third parties (barriers to legitimate
trade, overall fairness, safeguards).
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184.

In the present case, the positive effects of the Order sought on the Plaintiffs are quite clear
and simple: the infringement on the Internet of their rights in Canada will be significantly
reduced, avoiding further irreparable harm from taking place or, at the very least, seriously
mitigating that harm.

185.

The Order sought will also cause no prejudice to the Third Party Respondents: its
implementation leverages tools that are already at their disposal and the reasonable
marginal costs of its implementation (if any) will be borne by the Plaintiffs.

186.

The rights of the Defendants and other third parties will also be protected: the Order sought
is only aimed at blocking access from Canada to blatantly infringing content during limited
time windows (i.e., during the broadcast of NHL Live Games in Canada) and strong
safeguards are incorporated in the Order to avoid “over-blocking”.

187.

That being said, the itemized factors developed in the UK and considered in the GoldTV
case also individually support the issuance of the Order sought by the Plaintiffs, as
explained below.
(1)

188.

The Order will be effective

The evidence clearly establishes that the dynamic site blocking Order sought will be
effective, in that it will substantially reduce ongoing infringement of the Plaintiffs’ rights
in Canada.

189.

Blocking access to Unauthorized Streaming Servers is more effective than blocking the
Streaming Platforms that embed or link to live streams from such servers both because
Unauthorized Streaming Servers are the source of the communication to the public of the
NHL Live Games and because the same Unauthorized Streaming Server can often be
accessed by multiple Streaming Platforms. Blocking access to Unauthorized Streaming
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Servers (i.e., the source of the stream) will render inoperable the Streaming Platforms
relying on such servers.

 Premier League at para. 51 [PBA Tab 25]
190.

While the Plaintiffs cannot bring empirical evidence of the effectiveness of dynamic site
blocking Orders in Canada since this case is the first of its kind in Canada, the effectiveness
of site blocking, including dynamic site blocking, to thwart the effects of piracy of live
sports content has been recognized in other jurisdictions:
First, past experience suggests that blocking causes a material reduction in the number of
UK users who access blocked websites: see for example the evidence reviewed in my
judgment in Cartier at [220]–[236]. The same may be expected to be true of blocked streaming
servers
 Premier League at para. 49 [PBA Tab 25].
 See also: Union des Associations Européennes de Football v Eircom
Ltd T/A Eir & Ors, [2020] IEHC 488 at paras. 22(h)-23 (Barniville J.)
(“Eircom”) [PBA Tab 28]; Matchroom Boxing Ltd & Anor v British
Telecommunications Plc & Ors. [2018] EWHC 2443 (Ch) at para. 8
(Arnold J.) [PBA Tab 18]; The Football Association Premier League
ltd. v Eircom ltd. t/a Eir & ors, [2019] IEHC 615 at paras. 6-8
(Haughton J.) [PBA Tab 26]
 Quek Aff., paras. 112-115 [PMR Tab 5]

191.

Also, the Plaintiffs’ appointed agent, FMTS, who would monitor and notify Unauthorized
Streaming Servers to ISPs under the proposed Order, has been involved in obtaining and
successfully implementing several dynamic site blocking orders in the UK and in other
jurisdictions.

 Premier League at para. 52 [PBA Tab 25]

192.

Indeed, dynamic and live site blocking orders have been available and effectively enforced
in different jurisdictions in the last couple of years, including the UK, Spain, Ireland and
Singapore.
 Quek Aff., para. 115 [PMR Tab 5]
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193.

Finally, recent academic literature, including a recent study of the European Union
Intellectual Property Office on dynamic blocking injunctions, also supports this
conclusion:
Benefits and challenges associated with blocking injunctions have been studied in literature at
length […] In particular, UK courts have on multiple occasions reviewed whether the injunctions
were effective and found that the evidence indicates that blocking orders are reasonably
effective and cause a material reduction in the number of UK users who access infringing
websites
 Quek Aff., para. 115g) and Exhibit EQ-18 [PMR Tabs 5 and EQ-18]

194.

By way of illustration, the Order sought by the Plaintiffs would have blocked a significant
portion (approximately 79.7%) of the instances of infringement identified during the
monitoring, but not all of them. This is due to the safeguards that are incorporated in the
proposed Order to ensure there is no over-blocking of legitimate content and which err on
the side of under-blocking (as discussed below).

195.

In particular, the rest of the Streaming Servers identified were
which the Plaintiffs and the NHL will continue to send to enforce their rights.

196.

As such, the proposed Order will significantly reduce infringement while being just and
balanced.
(2)

197.

The Order will be dissuasive

The Order sought will be dissuasive against current and potential users of Streaming
Platforms and Streaming Servers as it will send the clear message that accessing
unauthorized streams is not a reliable way of accessing NHL Live Games.
There is reason to hope that blocking access to the Target Servers will help to educate UK
consumers that accessing infringing streams is not a lawful or reliable way to access
Premier League content.
 Premier League at para. 53 [PBA Tab 25]

198.

While users could potentially rely on circumvention tools (e.g., using a VPN), these tools
have significant costs. The addition of circumvention costs (and subscription costs to some
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Streaming Platforms) brings the users’ total costs of accessing infringing content closer to
the costs of accessing the same content through legitimate means, which in and of itself is
a strong deterrence factor:
Thirdly, it is important not to overlook the question of economics. As I have explained above,
Newzbin2 members have to pay a subscription to use it to access content. They will also need
to have a Usenet service. For the reasons Mr Hutty himself explains, they will commonly need
to use a paid service. Thus they are not getting infringing content for free even as matters stand.
If, in addition to paying for (a) a Usenet service and (b) Newzbin2, the users have to pay for (c)
an additional service for circumvention purposes, then the cost differential between using
Newzbin2 and using a lawful service (such as a DVD rental service) will narrow still further. This
is particularly true for less active users. The smaller the cost differential, the more likely it is
that at least some users will be prepared to pay a little extra to obtain material from a
legitimate service.
 Twentieth Century Fox Film Corp. v British Telecommunications PLC,
[2011] EWHC 1981 (Ch) at para. 196 (Arnold J.) (“Fox v BT”) [PBA
Tab 27]
 GoldTV FC at paras. 83-84 [PBA Tab 9], confirmed in GoldTV FCA
[PBA Tab 24]
199.

This is particularly applicable in the context of the piracy of live sports events such as NHL
Live Games. As discussed above, this type of content is best experienced live without
interruptions. Users who repeatedly have their access to Unauthorized Streaming Servers
blocked during NHL Live Games are more likely to consider subscribing to one of the
Plaintiffs’ reliable and legitimate Stations or Online Services, rather than having to keep
looking for Unauthorized Streaming Servers that have not yet been detected and blocked.

200.

The Order sought will also be dissuasive for operators of Unauthorized Streaming Servers,
since any new server to which the illegal content could be transferred could eventually be
targeted by the Order, as it can be readily updated and applied to newly identified servers
as they are being discovered.
 Quek Aff., paras. 84-85 and 108-111 [PMR Tab 5]

(3)

201.

The Order is not unnecessarily complicated or costly

The Order sought is concise and clear. The obligations of the Third Party Respondents are
laid out in paragraphs 2, 4-8 and 12-13, which enjoin them to block or attempt to block
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access to IP addresses that are notified to them. The Third Party Respondents have no
obligation to verify the IP addresses provided by the Plaintiff, and bear no liability in that
regard.
202.

All Third Party Respondents should already have the capability to do IP blocking manually
as this is implemented with equipment (i.e., core routers) that is inherently necessary to
provide Internet access to their subscribers, and in fact they regularly and efficiently use
IP blocking to secure their network from malicious attacks.
 Quek Aff., paras. 61-62 and 69 [PMR Tab 5]

203.

While the Plaintiffs appreciate that the dynamic and live nature of the Order sought, if
implemented manually, will require more intervention from the ISPs than a static site
blocking order, the proposed Order would only require the ISPs to manually update the
block list at least every hour during NHL Live Game Windows to limit the interventions
required. ISPs with automated solutions would be able to implement more frequent updates
(e.g., every 15 minutes) at no incremental cost.
 Draft Order, para. 10 [PMR Tab A]

204.

As discussed above, the steps required for the ISPs to implement and update the blocking
manually are relatively simple for a network specialist and take approximately 5 to 15
minutes per update. Videotron currently expects to be able to implement the blocking
manually with its current resources available during NHL Live Game Windows at no
incremental cost.
 Drif Aff., para. 24 [PMR Tab 8]

205.

Even if ISPs needed to dedicate one employee exclusively to the manual implementation
of the blocking during NHL Live Game Windows and the monitoring of their network
between updates, this represents a direct incremental cost of approximately $215 to $308
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per night for a 6-hour window from the start of the first NHL game on a given night until
the end of the last NHL game (e.g., 6:30pm until 12:30am).
 Murray Aff., para. 41 [PMR Tab 6]
 Farrugia Aff., para. 31 [PMR Tab 7]
 In a different context, see: Voltage Pictures, LLC v Salna, 2019 FC
1047 at paras. 86-87 (Boswell J.) [PBA Tab 29]
206.

The Plaintiffs propose to follow the same approach adopted by this Court in the GoldTV
case and pay the reasonable marginal costs of implementing the Order (i.e., excluding any
capital investment that would be required, as the case may be).
 GoldTV FC at paras. 90-91 and 114 [PBA Tab 9], confirmed in GoldTV
FCA [PBA Tab 24]
 Draft Order, para. 24(a) [PMR Tab A]
 Cartier SC at paras. 5, 31, 33 and 39 [PBA Tab 12]

207.

However, the Plaintiffs respectfully submit that the reasonable marginal costs the Third
Party Respondents can claim for the implementation of the Order ought to be limited to a
sum corresponding to the reasonable cost of acquiring and/or developing the technological
capability to automate IP blocking with no human intervention (beyond the initial
configuration).

208.

As discussed above, some of the ISPs already have (or will soon have) that capability and
it is estimated that other ISPs can similarly deploy it at a cost of approximately $30,000 to
$50,000. As such, it would not be reasonable for an ISP to dedicate more resources to
manual implementation (which is more burdensome and arguably prone to human errors)
than it would require to implement an automated solution that it will be able to use for other
purposes beyond the present Order.
 Murray Aff., para. 35 [PMR Tab 6]
 Quek Aff., paras. 90-91 [PMR Tab 5]
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209.

In practice, it is expected that ISPs that do not have the capability already will migrate
towards such automation over time, as ISPs have done in other jurisdictions.


210.

Finally, blocking orders have previously been found not to be overly complex or costly in
the context of the GoldTV case and in other jurisdictions.
 GoldTV FC at paras. 91-92 [PBA Tab 9], confirmed in GoldTV FCA
[PBA Tab 24]
 Premier League at para. 64 [PBA Tab 25]
 Eircom at para. 48 [PBA Tab 28]
(4)

211.

The Order will not create barriers to legitimate trade

Unlike the site blocking order in the GoldTV case, the dynamic site blocking order sought
herein is limited in time in that the blocking would only be in effect during the broadcast
of NHL Live Games (and up to 60 minutes prior for Load Balancer Servers and Manifest
Servers). As such, while there is no reason to expect the Order to have any impact on
legitimate content given the safeguards that will be in place, any interference with
legitimate content that did take place would only be temporary due to the very short
duration of each instance of blocking.
 Premier League at para. 67 [PBA Tab 25]

212.

The proposed Order includes important safeguards to ensure that the IP addresses that are
identified and notified for blocking are not associated with substantial legitimate activities.
In particular, the Plaintiffs (or their vendor) can only notify an IP address for blocking if:
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215.

 Rogers Aff., para. 19 [PMR Tab 10]
216.

218.

It is noteworthy that over the years that FMTS has been responsible for implementing
similar dynamic blocking orders in other jurisdictions, including for the Premier League in
the UK, they have never been made aware of any valid complaint that legitimate content
was blocked due to being on the same Streaming Infrastructure as infringing content.


219.

As a result, the proposed dynamic site blocking order will have no effect on the legitimate
activities of the Defendants or third parties, and will not create barriers to legitimate trade.
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(5)

220.

The Order strikes a fair balance between the rights of the parties and of third
parties potentially affected by the relief

While a balance must be struck between the Plaintiffs’ exclusive rights in Canada in the
NHL Live Games and the rights of others, for example the right to freedom of expression
of the Defendants and/or of the Third Party Respondents and their Internet subscribers, the
economic rights of the Third Party Respondents, and other applicable policy
considerations, this balance heavily tips in the Plaintiffs’ favour in this case.

221.

First, the effect of the Order sought is limited to restricting access in Canada to servers
(almost all located outside of Canada) that blatantly infringe the Plaintiffs’ exclusive rights
in the NHL Live Games, and only for a limited time period. As discussed in the previous
section, the safeguards ensure there is no impediment to any legitimate activities by the
Defendants, and the Order does not otherwise interfere with the provision by the Third
Party Respondents of their Internet services to their customers.
 Premier League at paras. 65-67 [PBA Tab 25]

222.

Second, the right to freedom of expression does not protect the ability to disseminate or
access blatantly infringing content:
This is not an order to remove speech that, on its face, engages freedom of expression values,
it is an order to de-index websites that are in violation of several court orders. We have not, to
date, accepted that freedom of expression requires the facilitation of the unlawful sale of
goods.
 Equustek at para. 48 [PBA Tab 17]
A point which underlies some of the submissions made by counsel for BT, although it was not
relied upon by him as a free-standing ground of objection to the proposed order, is the question
of proportionality. As set out above, counsel for the Studios accepted that the proposed order
engaged the Art.10 ECHR rights of BT’s subscribers [Plaintiffs’ note: the right to freedom of
expression and to impart and receive information without interference under the European
Convention on Human Rights], and accordingly that it was incumbent on the Studios to satisfy
the court that the interference with those rights was proportionate having regard to the Studios’
rights protected by Art.1 of the First Protocol [Plaintiffs’ note: the right to peaceful enjoyment of
one’s possessions under the same Convention]. The requirement for proportionality is also laid
down by the judgments of the Court of Justice in Promusicae and L’Oréal v eBay.
In general, I am satisfied that the order sought by the Studios is a proportionate one. It is
necessary and appropriate to protect the Art.1 First Protocol rights of the Studios and
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other copyright owners. Those interests clearly outweigh the Art.10 rights of the users
of Newzbin2, and even more clearly outweigh the Art.10 rights of the operators of
Newzbin2. They also outweigh BT’s own Art.10 rights to the extent that they are engaged.
The order is a narrow and targeted one, and it contains safeguards in the event of any
change of circumstances. The cost of implementation to BT would be modest and
proportionate.
 Fox v BT at paras. 199-200 [PBA Tab 27]
223.

In fact, Canadian Courts (including the Federal Courts) routinely issue injunctions to enjoin
the distribution of clearly infringing content, without any negative impact on values such
as freedom of expression of the Canadian Charter of Rights and Freedoms.
 See e.g. : Cie générale des établissements Michelin - Michelin & Cie v
CAW – Canada (1996), 71 CPR (3d) 348 at paras. 94-97 (FC)
(Teitelbaum J.) [PBA Tab 13]; Drolet v Stiftung Galsbotchaft, 2009 FC
17, at para. 187 (de Montigny J.) [PBA Tab 15]; R. v James Lorimer &
Co. (1983), 77 CPR (2d) 262 at 273 (FCA) (Mahoney J.) [PBA Tab 21]

224.

Third, the economic rights of Third Party Respondents are protected by the terms of the
Order sought, which provide that the Plaintiffs will bear the marginal costs of
implementing the Order. The Order also does not require the Defendants to acquire new
technology: they have the requisite technology already to at least implement manual
blocking.
 Premier League at para. 46 [PBA Tab 25]

225.

Lastly, as further explained at paragraphs 236 to 241 below, the Order sought does not raise
policy concerns (e.g., with respect to net neutrality) as it does not interfere with the Third
Party Respondents’ content-neutral character, but merely requests that they impede access
to clearly infringing content in compliance with a Court Order. In other words, the Third
Party Respondents remain entirely neutral. Moreover, the Court Order does not impact any
legal content, and it is well established that net neutrality does not apply to illegal content.

226.

For these reasons, the Order sought is fair, equitable and proportionate, and takes into
consideration the rights of all those who may be affected by it.
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227.

Substitutability of the Unauthorized Streaming Servers is limited

While it is not disputed that the Plaintiffs cannot identify all Unauthorized Streaming
Servers providing access to NHL Live Games in Canada, they can identify and block a vast
majority. The effectiveness of the Order sought and its dissuasive effect, as described at
paragraphs 174 to 200 above, are more than sufficient to establish that the Order sought is
proportional.
Furthermore, despite what I have said before, I also accept what the ISPs' solicitor Michael
Skrein described in his evidence as the "substitutability" of unblocked websites for the blocked
one is also a factor to be taken into account in considering proportionality. Although the
rightholder does not have to show that blocking access to the target website is likely to reduce
the overall level of infringement in order to obtain relief, blocking access to the target website is
less likely to be proportionate if there is a large number of alternative websites which are likely
to be equally accessible and appealing to the interested user than if that is not the case.
 Cartier CH at para. 176 [PBA Tab 10]

228.

Importantly, the Order sought is a dynamic site blocking order specifically to be able to
identify and block Unauthorized Streaming Servers as they change their infrastructure
(e.g., by changing their IP addresses) or new Unauthorized Streaming Servers appear in an
attempt to replace the servers that are blocked. The Plaintiffs’ vendor FMTS will update
the block list as frequently on an ongoing basis during an NHL Live Game Window to
ensure the block list is as comprehensive as it can be (though the ISPs would not be required
to update the blocking as frequently).
(7)

229.

The Order contains strong safeguards against its abuse

As discussed above, the Order sought contains strong safeguards against abuse and overblocking. The Plaintiffs are also required to submit to the Court a report of the
implementation of the Order, including the details of any complaint received in that regard.
The Order sought also specifically provides that the operators of the Unauthorized
Streaming Servers that are blocked and, to the extent feasible, the Third Party Respondents’
customers, are informed of the Order and of the right to apply to the Court to discharge or
vary it.
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G.

The Third Party Respondents should be bound by the Order sought

230.

As explained above, because the Order is aimed at innocent third parties, the Plaintiffs must
demonstrate that the proposed Order is properly targeted. The targeting requirement is
satisfied in this context by establishing that the Unauthorized Streaming Servers are
involved in copyright infringement. Demonstrating that the Third Party Respondents are
ISPs will in turn justify them being bound by the Order.
 GoldTV FC at paras. 44-45 [PBA Tab 9]

The Third Party Respondents are ISPs
231.

As mentioned at paragraphs 95 to 97 above, the Third Party Respondents are ISPs that act
as necessary intermediaries to connect their Internet service subscribers to the rest of the
Internet.

The Defendants’ Unauthorized Streaming Servers infringe the Plaintiffs’ rights using the Third
Party Respondents’ ISP services
232.

The Plaintiffs have demonstrated that they have an extremely strong prima facie case of
copyright infringement against the Defendants.

233.

As mentioned above and explained in detail in the affidavit of Mr. Quek, the Third Party
Respondents’ ISP infrastructure connects their Internet service subscribers to the rest of
the Internet, and thus ultimately to the Defendants’ Unauthorized Streaming Servers.
 Quek Aff., para. 15 [PMR Tab 5]

234.

For this reason, Internet service subscribers of the Third Party Respondents who access
Unauthorized Streaming Servers through Streaming Platforms create a connection between
their electronic devices and the Defendants’ servers. This connection serves as a conduit
for the infringing content and, as such, the Defendants use the Third Party Respondents’
infrastructure in the communication to the public of NHL Live Games:
It is clear that the defendants’ internet access services are used to commit the
infringements referred to above, since they play an essential role in enabling users to
access the Target Servers and thereby obtain copies of the Works […]
 Premier League at para. 41 [PBA Tab 25]
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The Austrian Supreme Court sought the guidance of the Court of Justice in relation to various
questions, the first of which again concerned the proper interpretation of Article 8(3) of the
Information Society Directive, and whether an internet provider which allows its customers to
access protected subject matter made available on the internet by a third party is an
intermediary whose services are being used by the website operator to infringe a copyright
within the meaning of Article 8(3).
The Court answered this question in the affirmative in these terms:
31. Having regard to the objective pursued by Directive 2001/29, as shown in particular by
Recital 9 thereof, which is to guarantee rightholders a high level of protection, the concept
of infringement thus used must be understood as including the case of protected subjectmatter placed on the internet and made available to the public without the agreement of the
rightholders at issue.
32. Accordingly, given that the internet service provider is an inevitable actor in any
transmission of an infringement over the internet between one of its customers and
a third party, since, in granting access to the network, it makes that transmission
possible (see, to that effect, the order in Case C-557/07 LSG-Gesellschaft zur
Wahrnehmung von Leistungsschutzrechten [2009] ECR I-1227, paragraph 44), it must be
held that an internet service provider, such as that at issue in the main proceedings,
which allows its customers to access protected subject-matter made available to the
public on the internet by a third party is an intermediary whose services are used to
infringe a copyright or related right within the meaning of Article 8(3) of Directive 2001/29.
 Cartier CA at paras. 93-94 [PBA Tab 11]
235.

In fact, by merely making infringing content available to subscribers of the Third Party
Respondents, the Defendants are using the Third Party Respondents’ ISP services to
infringe the Plaintiffs’ rights:
I accept that an information society service is provided to BT’s subscribers, and that they are
the recipients of the service who request the transmission of data. In my view, it does not
follow that the operators of the Newzbin2 website do not use the service to infringe
copyright. Again, it is important to consider the nature of the infringing act and its relationship
with the service in question. In the present case Kitchin J.’s judgment in 20C Fox v Newzbin
establishes that the operators of the Newzbin2 website infringe the Studios’ copyrights in
three ways. First, they authorise the users’ infringements. Secondly, they are jointly liable for
the users’ infringements. Thirdly, they infringe by making available. The first two ways are
different forms of accessory liability for acts committed by the users. Once it is concluded, as I
have, that the users are using BT’s service to infringe copyright, then it follows that the operators
are too. As for the third way, this consists of “the making available to the public of the
work by electronic transmission in such a way that members of the public may access it
from a place and a time individually chosen by them”. The operators make the works
available in such a way that users can access them over BT’s network (among others).
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In my judgment that is sufficient to constitute use of BT’s service to infringe. I do not
consider that Art.12(1) of the E-Commerce Directive is relevant to this issue.
 Fox v BT at para. 113 [PBA Tab 27]
H.

Section 36 of the Telecommunication Act does not apply to the Order sought

236.

One consideration related to Canadian telecommunications law must be briefly addressed.

237.

In Canada, ISPs such as the Third Party Respondents are in some respects governed by the
Telecommunications Act and subject to regulation by the Canadian Radio-television and
Telecommunications Commission (“CRTC”).
 Telecommunications Act, S.C., 1993, c. 38, ss. 2(1) and 24
(“Telecommunications Act”) [PBA Tab 35]

238.

S. 36 of the Telecommunications Act provides that a “Canadian carrier” can control the
content or influence the meaning or purpose of telecommunications it carries only with the
CRTC’s approval.
Content of messages
36 Except where the Commission approves otherwise, a Canadian carrier shall not control the
content or influence the meaning or purpose of telecommunications carried by it for the public.
 Telecommunications Act, s. 36 [PBA Tab 35]

239.

However, in Equustek, the Supreme Court confirmed that hindering access to a website
providing infringing content does not interfere with content neutrality:
And I have trouble seeing how this interferes with what Google refers to as its content
neutral character. The injunction does not require Google to monitor content on the Internet,
nor is it a finding of any sort of liability against Google for facilitating access to the impugned
websites. As for the balance of convenience, the only obligation the interlocutory injunction
creates is for Google to de-index the Datalink websites. The order is, as Fenlon J. observed,
“only a slight expansion on the removal of individual URLs, which Google agreed to do
voluntarily”. Even if it could be said that the injunction engages freedom of expression issues,
this is far outweighed by the need to prevent the irreparable harm that would result from
Google’s facilitating Datalink’s breach of court orders.

 Equustek at para. 49 [PBA Tab 17]
240.

Similarly, the present case does not involve an ISP unilaterally controlling or influencing
the content it carries at its own discretion, for example in order to provide itself with an
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undue advantage over competitors or to disadvantage legitimate communicators. Rather, it
involves the Court concluding that a communication is illegal on a strong and uncontested
prima facie basis and, as a result, enjoining ISPs to block access to that content to preserve
the Plaintiffs’ rights.
241.

In light of the above, and as confirmed recently by the Federal Court of Appeal in the
GoldTV case, complying with the Order sought will not violate the carrier ISPs’ obligation
to be content neutral and, as such, the ISPs do not require CRTC authorization under s. 36
of the Telecommunications Act to comply with the Order.
The general wording of section 36 of the Telecommunications Act does not displace the Federal
Court’s equitable powers of injunction, including the power to impose a site-blocking order.
 GoldTV FCA at paras. 36-37 [PBA Tab 24]. See also: GoldTV FC at
paras. 41-42 [PBA Tab 9]

I.

Confidentiality

242.

This Court routinely grants confidentiality orders in piracy and other IP infringement cases
where it is necessary in order to prevent a serious risk to an important interest, including a
commercial interest.
 Federal Courts Rules, Rule 151(1) [PBA Tab 34]
 Warner Bros. Entertainment Inc. v White (Beast IPTV), 2021 FC 53 at
para. 6 of the Order (Roy J.) [PBA Tab 30]
 Lackman Order, at 17, para. E [PBA Tab 6]

243.

As is typically the case in other jurisdictions, including in the UK, the Plaintiffs respectfully
request that parts of the evidence and of the Order sought remain confidential to ensure the
effectiveness of the Order.
 Premier League at para. 9 [PBA Tab 25]


244.

More specifically, the Plaintiffs request that the following sensitive documents be
designated “Confidential Information”:
(a)

the entirety of the affidavit of Mr. G.D.;
- 82 -

3627

(b)

The confidential version of the present written representations in support of the
Order;

(c)

Schedule 2 to the proposed Order, which pertains to the detection and notification
criteria that explain what is to be done from a technical point of view; and

(d)

Reports to be submitted to the Court pursuant to paragraph 18 of the proposed
Order.

245.

Unless these documents remain confidential, pirates will likely be able to rely on the
detailed technical information discussed therein to elaborate techniques allowing them to
circumvent any resulting blocking order and thereby continue offering infringing content.
This would not only undermine the value and impact of any order to be issued by this
Court, but also those previously issued in other jurisdictions that rely on similar technical
approaches to blocking infringing content.


246.

The Confidential Information should be treated as confidential by the Registry of the Court
and should not be made available to anyone other than the Plaintiffs and the Third Party
Respondents and appropriate Court personnel, subject to any Defendant or third party
obtaining leave from the Court to also have access to the Confidential Information.
 Draft Order, para. 20 [PMR Tab A]

247.

Any party who is authorized to have access to the Confidential Information should only
make use of the Confidential Information for the purposes of these proceedings and should
disclose it only to their representatives and counsel that have a need to know.
 Draft Order, para. 21 [PMR Tab A]
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J.

Substituted service of the Statement of Claim upon the Defendants

248.

As explained above, the Plaintiffs have not been unable to identify the Defendants,
including John Doe 1 and John Doe 2, because of their obvious efforts to remain
anonymous.


249.

The Plaintiffs believe that the most efficient, if not the only way, to attempt to serve John
Doe 1 and John Doe 2 would be through the hosting providers that are renting the servers
that they operate, and proceeded to do so.


250.

In particular, between June 15, 2021 and July 2, 2021, counsel for the Plaintiffs sent emails
to the various email addresses that could be identified for the hosting providers of John
Doe 1 and John Doe 2’s Unauthorized Streaming Servers with a copy of the Statement of
Claim issued on June 14, 2021. Counsel for the Plaintiffs have received no response to
these emails.
 Vallée Buchanan Aff., paras. 34-60, Exhibits JVB-12 to JVB-36 [PMR
Tabs 12 and JVB-12 to JVB-36]

251.

For these reasons, the Plaintiffs respectfully request that this Court issue an order validating
service of the Statement of Claim upon the John Doe 1 and John Doe 2 Defendants.
 Federal Courts Rules, Rule 147 [PBA Tab 34]
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IV.

CONCLUSION

252.

In view of the above, the Plaintiffs respectfully request:
(a)

An Interlocutory Injunction Order in the form of the draft Order attached to the
Notice of Motion as Schedule A;

(b)

An Order validating service of the Statement of Claim upon the John Doe 1 and
John Doe 2 Defendants;

(c)

An Order dispensing the Plaintiffs from complying with the requirement of filing a
30-page Memorandum of Fact and Law in support of the present motion pursuant
to Rules 70 and 366;

253.

As for costs, the Plaintiffs seek the issuance of an Order without costs against the
Defendants or Third Party Respondents, unless contested, in which case the Plaintiffs seek
costs against the contesting Defendant(s) or Third Party Respondent(s) in the form of a
lump sum payment in an amount to be determined by the Court depending on the
complexity and merits of the contestation, payable forthwith.
Montreal, Quebec, July 7, 2021.
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