
SUP REM E C O URT O F TH E STA TE O F N EW Y O RK
C O UN TY O F N EW Y O RK

C ERTA IN UN D ERW RITERS A T L L O Y D ’S,
L O N D O N ,

P laintiff,

v.

C O X EN TERP RISES,IN C .,C O X
C O M M UN IC A TIO N S,IN C .,A N D C O X C O M ,L L C ,

D efend ants.

Ind ex N o.____________/2015

C O M P L A IN T

P laintiff C ertain Und erwriters atL loyd ’s,L ond on,Synd icates 623and 2623

su bscribingto policyW 132E4140301 (“B eazley”),states bywayof acomplaintagainst

d efend ants C ox Enterprises,Inc.,C ox C ommu nications,Inc.,and C ox C om,L L C (collectively,

“C ox”)as follows:

N A TURE O F TH E A C TIO N

1. This is an action forad eclaratoryju d gmentthatB eazleyd oes notowe insu rance

coverage u nd erA FB M ed iaTechP olicyN o.W 132E4140301 issu ed to C ox forthe period

D ecember1,2014 to D ecember1,2015(the “P olicy”)forclaims againstC ox alleging

contribu tory and vicariou s copyrightinfringement.

2. C ox is,amongotherthings,acommu nications companythatprovid es high-speed

internetservice.Some of C ox’s cu stomers u se thatinternetservice to d ownload and d istribu te

copyrighted material,su chas mu sic and movies,withou tthe permission of the copyrighthold er.

W hen theylearn of su chad ownload ord istribu tion,copyrighthold ers may notifyC ox that

C ox’s cu stomers infringed the hold ers’copyrights.In the normalcou rse,C ox wou ld forward
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infringementnotices to its su pposed lyinfringingcu stomers and askthe cu stomers to remove or

d isable access to the copyrighted material.

3. In O ctober2010,C ox mad e an intentionalbu siness d ecision notto forward

certain infringementnotices to its cu stomers and notto terminate orblockthose cu stomers’

accou nts.A yearlater,C ox intentionallyd ecid ed to blockreceiptof and ignore those notices.

B yletterd ated Janu ary9,2012,C ox was ad vised byan agentof copyrighthold ers thatif itd id

notforward those notices to its cu stomers,itwou ld be exposed to claims of contribu tory and

vicariou s copyrightinfringement.C ox continu ed to intentionallyignore the notices and d id not

forward them to its cu stomers.

4. O n N ovember26,2014,two pu rported copyrighthold ers,B M G Rights

M anagement(US)L L C (“B M G”)and Rou nd H illM u sic L P (“Rou nd H ill”),filed acomplaint

againstC ox in the Eastern D istrictof V irginiaseeking,amongotherthings,d amages for

contribu tory and vicariou s copyrightinfringementand apermanentinju nction enjoiningC ox

from infringingB M G’s and Rou nd H ill’s copyrights (the “B M G C laim”).The B M G C laim

arose ou tof C ox’s intentionalrefu salto forward infringementnotices to its cu stomers,its

intentionalblockingof its receiptof infringementnotices,its intentionalrefu salto terminate its

infringingcu stomers’accou nts,and its intentionalrefu salto blockits infringingcu stomers’

access to copyrighted material.

5. C ox notified B eazleyof the B M G C laim on M ay 15,2015.B eazleyinformed

C ox thatthe P olicyd oes notcoverthe B M G C laim becau se (a)the claim was firstmad e against

C ox on N ovember26,2014,before the inception d ate of the P olicy;(b)the B M G C laim arose

ou tof intentionaland notnegligentacts;(c)the B M G C laim d id notarise ou tof acts in rend ering

internetservices bu tratherC ox’s bu siness policy and practice of ignoringand failingto forward
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infringementnotices and refu singto terminate orblockinfringingcu stomers’accou nts;(d )the

B M G C laim arose ou tof related and continu ingacts committed before D ecember1,2012,i.e.

C ox’s 2010 d ecision to ignore and notforward certain infringementnotices ornotterminate or

blockcertain infringingcu stomers’accou nts;and (e)before D ecember1,2012,C ox reasonably

foresaw thatits d ecisions and policies wou ld be the basis of aclaim.

6. B ythis action B eazleyseeks ad eclaratoryju d gmentpu rsu antto N ew Y ork

C P L R § 3001 thatthe P olicyd oes notcoverthe costs arisingfrom orrelated to the B M G C laim.

P A RTIE S

7 . C ertain Und erwriters atL loyd ’s L ond on,Synd icates 623and 2623are

u nd erwritingsynd icates thatsu bscribed to the P olicyissu ed in the L loyd ’s of L ond on insu rance

market.N otice of aclaim u nd erthe P olicyis requ ired to be and was sentto B eazleyatits office

in N ew Y orkC ou ntyat127 0 A venu e of the A mericas,N ew Y ork,N ew Y ork10020.

8 . D efend antC ox Enterprises,Inc.pu rports to be alead ingcommu nications,med ia,

and au tomotive services companywithrevenu es of more than $17 billion and approximately

55,000 employees.Itis organized u nd erthe laws of D elaware,withits principalplace of

bu siness at6205P eachtree D u nwood yRoad ,A tlanta,Georgia.C ox Enterprises,Inc.pu rports to

be insu red bythe P olicy and has sou ghtcoverage in N ew Y ork.

9. D efend antC ox C ommu nications,Inc.is an operatingsu bsid iaryof C ox

Enterprises,Inc.and pu rports to be amu lti-service broad band commu nications companythat,

amongotherthings,provid es high-speed internetaccess to its cu stomers.C ox C ommu nications,

Inc.is organized u nd erthe laws of D elaware,withits principalplace of bu siness at1400 L ake

H earn D rive N E,A tlanta,Georgia.C ox C ommu nications,Inc.pu rports to be insu red bythe

P olicyand has sou ghtcoverage in N ew Y ork.

10. D efend antC ox C om,L L C is awholly-owned su bsid iaryof C ox C ommu nications,
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Inc.and pu rports to provid e internetservices to C ox cu stomers in V irginia.C oxC om L L C is

organized u nd erthe laws of D elaware,withits principaloffice located at1400 L ake H earn D rive

N E,A tlanta,Georgia.C ox C om L L C pu rports to be insu red bythe P olicy and has sou ght

coverage in N ew Y ork.

JURIS D IC TIO N A N D V E N UE

11. This C ou rthas ju risd iction overthe parties and the su bjectmatterpu rsu antto

C P L R § § 301 and 302 becau se the parties have transacted continu ou s and su bstantialbu siness in

the State of N ew Y orkand N ew Y orkC ou nty,and this action arises from the parties’transaction

of bu siness and contractin the State of N ew Y orkand N ew Y orkC ou nty.

12. V enu e is properpu rsu antto C P L R § 503(a)becau se B eazleyd esignated N ew

Y orkC ou nty.

TH E IN S URA N C E P O L IC Y

13. The P olicyprovid es insu rance coverage forthe costof d efend ingand

ind emnifyinginsu red claims firstmad e and reported d u ringthe period commencingon

D ecember1,2014 and end ingD ecember1,2015(the “P olicyP eriod ”).The P olicyis a“claims-

mad e policy”and d oes notprovid e coverage forclaims firstmad e againstan insu red orfirst

reported to B eazleyou tsid e the P olicyP eriod .A copyof the P olicyis attached as ExhibitA .

14. To be covered bythe P olicy,insu red claims mu starise from negligentacts related

to professionaland technologybased services,technologyprod u cts,and information secu rityand

privacy.H ere,the negligentacts mu sthave been “in rend ering”internetservices and mu sthave

taken place on orafterthe P olicy’s D ecember1,2012 Retroactive D ate.

15. The P olicyprovid es fora$15million limitof liabilityin the aggregate,su bjectto

a$1 million retention.

16. The P olicyexclu d es coverage forcertain matters,as specified in the Exclu sions
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section (Section V )of the P olicy.Those applicable exclu sions barcoverage for,amongothers,

claims:(a)arisingou tof orresu ltingfrom anycriminal,d ishonest,frau d u lentormaliciou s act,

errororomission,orintentionalorknowingviolation of the law (Exclu sion A );(b)for,arising

ou tof orresu ltingfrom anyact,error,omission,orincid entcommitted oroccu rringpriorto the

inception d ate of the P olicy (i)if certain ind ivid u als atC ox before D ecember1,2012 knew or

cou ld have reasonablyforeseen thatsu chact,error,omission,orincid entmightbe expected to be

the basis of aclaim orloss,or(ii)in respectof whichC ox has given notice of acircu mstance

whichmightlead to aclaim orloss to the insu rerof anyotherpolicyin force priorto the

inception d ate of this P olicy,orthe inception d ate of the firstconsecu tive policyissu ed bythe

Und erwriters of whichthis P olicyis arenewal(Exclu sion B );or(c)for,arisingou tof or

resu ltingfrom anyrelated orcontinu ingacts,errors,omissions,incid ents orevents where the

firstsu chact,error,omission,incid entoreventwas committed oroccu rred priorto the

Retroactive D ate (Exclu sion C ).

17 . The P olicyrequ ires thatif aclaim is mad e againstan insu red ,the insu red shall,

u pon knowled ge of su chclaim,forward as soon as practicable to B eazley’s N ew Y orkoffice

written notice of su chclaim.The P olicyis governed by N ew Y orklaw.

18 . The foregoingd escription of the P olicyis an incomplete su mmaryof potentially

applicable provisions and applicable exclu sions.The parties’obligations are governed by allof

its limits of liability,retention,exclu sions,cond itions,and otherterms and cond itions of the

P olicy.

B A C KGRO UN D O F TH E B M G C L A IM

I. C ox’s 2010 IntentionalD ecision N otTo Forward C ertain InfringementN otices O r
Terminate orB lockIts C u stomers’A ccou nts

19. C ox provid es internetservices to millions of su bscribers.Some of those
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su bscribers,u singtheirC ox internetservice,d ownload and d istribu te copyrighted material,su ch

as mu sic and movies,withou tpermission from the copyrighthold er.Since atleast2003,C ox

has received notices from copyrighthold ers thatC ox’s cu stomers have infringed the hold ers’

copyrights byu singthe internetservice thatC ox provid ed to d ownload and d istribu te (withou t

permission)copyrighted content.

20. O vertime,the volu me of infringementnotices thatC ox received grew into the

millions annu ally.C ox began to limitthe nu mberof notices itaccepted from copyrighthold ers.

C opyrighthold ers began to retain enforcementagents to enforce theircopyrights and recover

moneyfrom the alleged ly infringinginternetu sers.O ne su chenforcementagentis Rightscorp.

21. B eginningin 2010,infringementnotices sentbyenforcementagents to C ox

inclu d ed ad emand thatthe C ox cu stomerpaythe copyrighthold erto avoid losinginternet

service.W hen C ox firstbegan receivingsu chnotices,C ox’s in-hou se legalcou nselintentionally

conclu d ed thatthe threatto paymoneyorlose internetservice was inconsistentwithgoverning

law,and ad vised thatC ox shou ld d ecline to forward the notices to C ox cu stomers.C ox

intentionallyd ecid ed atthattime notto forward infringementnotices containingthreatening

langu age to its cu stomers and notto terminate orblockthose cu stomers’accou nts.

II. C ox’s 2011 IntentionalD ecision To Ignore RightscorpInfringementN otices

22. O n M arch9,2011 Rightscorp,on behalf of its clients,began send ing

infringementnotices to C ox thatRightscorpexpected C ox to forward to C ox’s alleged ly

infringingcu stomers.The Rightscorpnotices informed the internetu serthathis orherinternet

service cou ld be su spend ed if the u serd id notmake amonetarypaymentto settle the claimed

infringement.C ox told RightscorpthatC ox wou ld notacceptnotices withthatlangu age.C ox

d id notsend those notices to its cu stomers,terminate its cu stomers’service,orblockingits

cu stomers’access to copyrighted material.
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23. L aterin M arch2011,when Rightscorpcontinu ed to send notices withou taltering

the langu age,C ox conclu d ed thatRightscorp’s infringementnotices were notproperand

implemented apolicy and practice of intentionally notforward ingthe notices to C ox’s cu stomers

and notterminatingorblockingthe infringingcu stomers’accou nts.

24. In O ctober2011,Rightscorpbegan flood ingC ox’s inbox withthou sand s of

notices.Thatsame month,C ox’s in-hou se legalcou nselapproved blockingRightscorp’s notices

so thatC ox wou ld notreceive them.C ox intentionallyignored the infringementnotices it

received from Rightscorp.

III. C ox’s Janu ary2012 Knowledge ThatIts D ecisions M ightB e The B asis of A C laim

25. In D ecember2011,Rightscorpbegan send inginfringementnotices to C ox on

behalf of copyrighthold ers B M G and Rou nd H ill.C ox applied the same policyand practice it

implemented in 2010 and had been applyingto Rightscorp’s notices since 2011:itintentionally

ignored the notices,intentionallyd id notforward them,and intentionallyd id notterminate or

blockits cu stomers’accou nts.

26. Throu ghou t2010 and 2011,C ox representatives d iscu ssed the infringement

notices withRightscorp.In aJanu ary9,2012 letterto C ox’s in-hou se legalcou nsel,Rightscorp

ad vised thatif C ox d id notforward Rightscorp’s infringementnotices to C ox’s cu stomers,C ox

wou ld be exposed to claims of contribu tory and vicariou s copyrightinfringement— the two very

claims u ltimatelyasserted in the B M G C laim.A copyof the letterwithou tits enclosu re is

attached as ExhibitB .

27 . C ox d id notchange its policyand practice;itcontinu ed to intentionallyignore and

notforward notices from Rightscorpon behalf of B M G and Rou nd H illand intentionallyd id not

terminate orblockthe accou nts of its cu stomers alleged lyinfringingB M G’s and Rou nd H ill’s

copyrights.
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IV . The B M G C laim

28 . O n N ovember26,2014,B M G and Rou nd H illinitiated alawsu itin the Eastern

D istrictof V irginiastyled BMG Rights Management (US) LLC v. Cox Enterprises, Inc.,N o.

1:14-cv-1611 (E.D .V a.)byfilingacomplaintagainstC ox allegingcontribu toryand vicariou s

copyrightinfringement.B M G and Rou nd H illsou ghtmonetaryd amages and apermanent

inju nction enjoiningC ox from infringingB M G’s and Rou nd H ill’s copyrights.A copyof the

complaintis attached as ExhibitC .

29. B M G and Rou nd H illallege they,throu ghtheiragentRightscorp,have provid ed

C ox withnotice of copyrightinfringements byC ox’s cu stomers.B M G and Rou nd H illfu rther

allege thatC ox applied its infringementnotice policyto these notices and intentionallyignored

the notices,intentionally d id notforward them,refu sed to terminate internetaccess forthe

alleged lyinfringinginternetcu stomers,and refu sed to blockthose cu stomers’access to the

copyrighted material.

30. C ox received acopyof the complainton orabou tthe same d ayitwas filed .A

C ox representative d eclined to commenton aW allStreetJou rnalarticle abou tthe B M G C laim

pu blished on N ovember27 ,2014.A copyof the W allStreetJou rnalarticle is attached as

ExhibitD .B M G and Rou nd H illfiled afirstamend ed complainton D ecember10,2014.

TH E IN S TA N T IN S URA N C E C O V E RA GE D IS P UTE

31. B ycorrespond ence d ated M ay15,2015,C ox notified B eazley (atB eazley’s N ew

Y orkoffice)of the B M G C laim.B eazleyand C ox representatives d iscu ssed the B M G C laim in

M ay and Ju lyof 2015.

32. O n Ju ly31,2015,B eazley ad vised C ox thatthe P olicyd oes notcoverthe B M G

C laim becau se,amongothers (a)the claim was firstmad e againstC ox on N ovember26,2014,

before the P olicy’s D ecember1,2014 inception d ate;(b)the B M G C laim arose ou tof intentional
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and notnegligentacts;(c)the B M G C laim arose ou tof C ox’s policyand practice of ignoringand

failingto forward infringementnotices and refu singto terminate orblockinfringingcu stomers’

accou nts,notacts in rend eringinternetservices;(d )the B M G C laim arose ou tof related and

continu ingacts committed before the P olicy’s D ecember1,2012 Retroactive D ate,i.e. C ox’s

2010 d ecision to ignore and notforward certain infringementnotices ornotto terminate orblock

infringingcu stomers’accou nts;and (e)atleastas earlyas Janu ary9,2012,i.e. before the

P olicy’s D ecember1,2012 C ontinu ityD ate,C ox reasonablyforesaw thatits d ecisions and

policies wou ld be the basis of aclaim.

33. C ox and B eazleysu bsequ entlyexchanged ad d itionalcorrespond ence concerning

B eazley’s d eclination of coverage.D u ringatelephone callon N ovember16,2015,C ox ad vised

B eazleythatthe trialof the B M G C laim is sched u led to begin on D ecember2,2015.

34. C ox also informed B eazleythatithas incu rred d efenses costs and fees in an

amou ntthatexceed the $1 million retention.N otwithstand ingB eazley’s d enialof coverage,C ox

continu es to pu rsu e coverage from B eazley.

D E C L A RA TO RY JUD GM E N T

35. B eazleyrepeats and realleges paragraphs 1-34 above as if setforthfu llyherein.

36. A n actu al,ripe and ju sticiable controversy exists between B eazley and C ox

regard ingthe parties’respective rights and obligations u nd erthe P olicy.

37 . B eazleyis entitled to ad eclaration thatbased on allof its terms,cond itions and

exclu sions,the P olicyprovid es no coverage forthe B M G C laim.

P RA Y E R FO R RE L IE F

W H EREFO RE,B eazley prays forju d gment(a)d eclaringthatthe P olicyprovid es no

coverage forthe B M G C laim;(b)award ingB eazley attorneys’fees,costs and otherexpenses;

and (c)award ingB eazley su chotherand fu rtherrelief as this C ou rtd eems ju stand proper.




